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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  4  and  140 

Revisions  of  Commodity  Pool 
Operator  and  Commodity  Trading 
Advisor  Regulations;  Delegation  of 
Authority 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  revised  Part  4 
of  its  regulations,  17  CFR  Part  4,  which 
relates  to  the  operations  and  activities 
of  commodity  pool  operators  ("CPOs”) 
and  commodity  trading  advisors 
("CTAs”)  (the  "Part  4  rules”). 

Under  the  revisions,  the  Part  4  rules 
continue  to  exempt  certain  persons  from 
registration  as  a  CPO  or  as  a  CTA;  to 
require  CPOs  and  certain  CTAs  that 
must  register  to  give  prospective 
customers  a  written  Disclosure 
Document  containing  specified 
information  and  to  keep  specified 
trading  and  other  records;  to  require 
CPOs  that  must  register  to  provide  pool 
participants  with  periodic  Account 
Statements  and  Annual  Reports;  and  to 
prohibit  CPOs  from  commingling  the 
property  of  a  pool  they  operate  with 
their  own  property  or  the  property  of 
any  other  person. 

Under  the  revisions,  the  Part  4  rules 
also  make  available  to  more  persons  an 
exemption  from  registration  as  a  CPO  or 
as  a  CTA;  they  require  CPOs  and  CTAs 
to  specifically  respond  to  items  of 
information  that  the  Disclosure 
Document  must  include;  they  amend  the 
specified  format  for  presenting  past 
performance  of  commodity  interest 
accounts  in  the  Document  and  revise  the 
categories  of  accounts  for  which 
performance  must  be  disclosed;  they 
require  CPOs  and  CTAs  to  make  and 
keep  available  for  inspection  additional 
books  and  records  of  their  activities; 
and  they  substantially  amend  the 
information  that  the  Account  Statements 
and  Annual  Reports  must  contain. 

The  new  regulations  under  Part  4  also 
specify  the  manner  of  preparation  for 
Disclosure  Documents  and  Annual 
Reports;  they  require  Disclosure 
Documents  to  be  filed  with  the 
Commission  at  least  21  calendar  days 
prior  to  their  intended  use;  they 
specifically  prohibit  CPOs  and  CTAs 
from  engaging  in  certain  activities;  and. 
under  new  Subpart  D,  establish 
minimum  advertising  standards  for 
CPOs,  CTAs,  and  their  principals. 

The  revisions  to  Part  4  are  intended  to 
make  the  information  CPOs  and  CTAs 


furnish  customers  more  meaningful  and 
to  effectuate  the  Commission’s  intent 
that  such  information  be  presented  in  a 
uniform  format.  These  revisions  also  are 
intended  to  ensure  that  CPOs  and  CTAs 
are  dealing  fairly  with  their  customers 
and  maintaining  adequate  records  of 
those  dealings;  to  facilitate  the 
Commission’s  inspections  of  the 
operations  and  activities  of  CPOs  and 
CTAs;  and  to  relieve  certain  regulatory 
burdens  and  streamline  and  simplify 
reporting  and  record-keeping 
requirements  for  CPOs  and  CTAs. 

Also,  under  new  §  140.93,  the 
Commission  has  delegated  to  the 
Director  of  the  Division  of  Trading  and 
Markets,  and  to  such  members  of  the 
Commission  staff  acting  under  his 
direction  as  he  may  designate  from  time 
to  time,  the  authority  to  perform  certain 
functions  reserved  to  the  Commission 
under  Part  4.  Specifically,  the 
Commission  has  delegated  the  authority 
to  grant  exemptions  from  the 
requirements  of  Part  4;  to  grant  an 
extension  of  time  to  distribute  the 
Annual  Report;  and  to  approve  a  change 
in  a  pool’s  fiscal  year. 

EFFECTIVE  DATES:  The  revisions  to  Part  4 
shall  become  effective  July  1, 1981. 
Section  140.93  is  effective  May  8, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  R.  Stern,  Special  Counsel,  Front 
Office  Audit  Unit,  or  David  S.  Mitchell, 
Attorney,  Legal  Section,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  D.C.  20581. 
Telephone  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

A.  Background.  On  August  4, 1980  the 
Commission  proposed  substantial 
revisions  to  the  Part  4  rules,  45  FR  51600. 
The  comment  period  on  the  proposed 
revisions  was  originally  due  to  expire  on 
September  30, 1980.  to  maximize  public 
participation  in  the  rulemaking  process, 
the  Commission  twice  extended  the 
comment  period  on  the  proposed 
revisions:  first,  to  October  15, 1980  and 
second,  to  November  4, 1980. 45  FR 
65257  (October  2, 1980)  and  45  FR  69248 
(October  20, 1980),  respectively.^ 

The  Commission  received  ninety-four 
comment  letters  on  the  proposed 
revisions  to  part  4:  eleven  from  CPOs; 
twenty-eight  from  CTAs;  seventeen  from 
persons  registered  as  both  a  CPO  and  as 
a  CTA;  four  from  futures  commission 
merchants  (“FCMs’’);  two  from  persons 


'  The  Commission  notes  that  to  encourage  such 
participation,  its  Division  of  Trading  and  markets 
sent  a  copy  of  the  Federal  Register  release 
announcing  the  proposed  revisions  to  all  registered 
CPOs  and  CTAs. 


registered  as  both  a  CPO  and  as  an 
FCM;  one  from  a  person  registered  as 
both  a  CTA  and  as  an  FCM;  eight  from 
commodity  account  management 
customers;  two  from  futures  industry 
trade  associations;  one  from  the  Staff  of 
the  Division  of  Corporation  Finance  of 
the  Securities  and  Exchange 
Commission  (“SEC”):  eight  from  state 
regulatory  agencies;  eight  from  law 
firms;  one  from  a  certified  public 
accountant;  and  three  from  investment 
advisers  registered  with  the  SEC  under 
the  Investment  Advisors  Act  of  1940. 

The  Commission  has  carefully 
considered  all  of  the  comments  received 
in  response  to  the  proposed  revisions 
and,  based  in  part  upon  those 
comments,  has  determined  to  make 
certain  changes  in  the  proposed  rules.® 

B.  Major  differences  between 
proposed  and  final  rules.  On  the  whole, 
the  changes  lessen  the  regulatory 
burdens  that  would  have  been  placed  on 
CPOs  and  CTAs  if  the  Part  4  rules  had 
been  revised  as  proposed.  Based  upon 
the  comments  and  its  own  further 
review  of  the  proposals,  the  Commission 
believes  that  this  can  be  done  without  a 
reduction  of  safeguards  for  customers  of 
CPOs  and  of  CTAs:  however,  the 
Commission  will  carefully  monitor  the 
operation  of  these  revised  regulations  to 
determine  whether  further  rulemaking  is 
necessary. 

The  changes  in  the  proposals  are 
discussed  in  detail  below  at  Part  II  of 
this  Federal  Register  release.  Among  the 
major  differences  between  the  proposed 
and  final  rules  are:  an  increase  in  the 
availability  of  exemption  from 
registration  as  a  CPO  or  as  a  CTA;  a 
further  streamlining  of  past  performance 
disclosure;  a  shortening  of  the 
Disclosure  Document  pre-filing  period; 
and  the  establishment  of  minimum 
standards,  in  lieu  of  prescribed  and 
proscribed  activity,  for  advertising  past 
performance. 

The  Commission  recognizes  that  there 
may  be  uncertainty  with  respect  to  the 
application  of  the  revisions  to  the  Part  4 
rules  pending  the  effective  date  of  those 
revisions.  For  example,  this  uncertainty 
might  arise  as  to  the  registration  status 


2  In  addition,  the  Commission  has  considered  as 
public  comments  on  the  proposed  revisions  to  Part  4 
the  “Guidelines  for  Registration  of  Commodity  Pool 
Programs"  proposed  by  the  North  American 
Securities  Administrators  Association  on  September 
17, 1980.  although  the  Commission  is  vested  with 
exclusive  jurisdiction  over  the  full  range  of 
activities  related  to  commodity  pools,  it  believes 
that  the  States  should  have  an  important  role  in 
connection  with  the  Commission's  adoption  of 
standards  governing  CPO's  and  commodity  pools. 
The  Commission,  however,  has  determined  at  this 
time  not  to  adopt  any  revisions  to  the  Part  4  rules 
based  on  the  proposed  guidelines. 
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of  a  person  who  would  qualify  for  an 
exemption  from  registration  under  the 
revised  rules  but  who  is  required  to 
register  under  the  current  rules.  Or,  it 
might  arise  as  to  the  disclosures 
required  in  a  Disclosure  Document  that 
is  intended  to  be  distributed  for  a  period 
during  which  first  the  current,  and  then 
the  revised,  rules  would  be  applicable. 

To  alleviate  that  uncertainty,  die 
Commission  has  determined  that  it  will 
not  take  enforcement  action  against  any 
person  solely  on  the  basis  of  such 
person’s  compliance  with  the  revised 
Part  4  rules  prior  to  their  effective  date 
in  lieu  of  his  compliance  with  the 
current  rules.  Of  course,  this  position 
requires  a  total,  and  not  selective, 
compliance  with  the  revised  rules. 

In  addition,  the  Commission  will  not 
take  enforcement  action  against  a 
registrant  who  prepares  its  disclosure  / 
Document  in  accordance  with  the 
existing  Part  4  rules  prior  to  the  effective 
date  of  the  revised  Part  4  rules  and  who 
utilizes  such  document  following  the 
effective  date  of  the  revised  rules.  A 
document  prepared  under  the  existing 
rules  can  only  be  used  for  six  months 
after  the  effective  date  of  the  revised 
rules,  however.  See  §  4.21(e)  for  CPOs 
and  §  4.31(e)  for  CTAs. 

II.  Summary  Analysis  of  the  Final  rules 

A.  General  Provisions.  As  proposed, 

§  4.1  would  have  specified  paper,  size, 
type  and  reproduction  standards  for 
Disclosure  Documents  and  Annual 
reports.  The  purpose  of  this  proposal 
was  to  ensure  that  these  documents 
were  prepared  in  a  readable  format  and 
that  all  of  the  pages  of  a  document  were, 
in  fact,  distributed  as  required.  While 
many  of  the  commenters  on  the 
proposed  rule  agreed  that  certain 
minimum  standards  should  be  adopted 
for  Part  4  documents,  they  argued  that 
the  proposed  standards  were 
unnecessarily  restrictive  and.  in  some 
cases,  inappropriate.  The  Commission 
has  considered  these  comments  and 
further  analyzed  its  proposal.  As  a  result 
of  these  further  considerations,  the 
Commission  believes  that  certain 
revisions  can  be  made  to  the  proposal 
without  sacrificing  its  regulatory 
obectives. 

As  adopted,  §  4.1(a)  requires  that  each 
document  distributed  pursuant  to  Part  4 
must  be  clear  and  legible,  paginated, 
and  fastened  in  a  secure  manner.  A  CPO 
or  CTA  which  complies  with  these 
requirements  may  thus  choose  the 
manner  of  preparation  of  documents 
required  under  Part  4.  For  example,  a 
CPO  or  CTA  may  choose  to  have  these 
documents  printed,  typewritten, 
mimeographed,  photocopied,  or  the  like, 
so  long  as  the  original  and  each  copy  of 


the  document  are  clear  and  legible. 
Similarly,  documents  with  more  than 
one  page  may  be  securely  fastened  by 
stapling,  binding  or  other  means.  As 
adopted,  §  4.1(b)  specified  that 
information  required  to  be  prominently 
disclosed  under  Part  4  must  be 
displayed  in  capital  letters  and  in 
boldface  type.  Unlike  the  proposal,  this 
rule  does  not  also  specify  the  style  and 
leading  of  that  type. 

Finally,  it  should  be  noted  that  the 
Commission  has  expanded  the  scope  of 
§  4.1.  As  proposed,  the  rule  would  have 
applied  only  to  Disclosure  Documents 
and  Annual  Reports.  As  adopted,  it 
applies  to  all  documents  distributed 
pursuant  to  Part  4.  Therefore,  such 
documents  as  the  Account  Statements 
that  CPOs  must  prepare  and  distribute 
pursuant  to  §  4.22(a)  must  be  prepared 
in  accordance  with  §  4.1. 

As  proposed  and  as  adopted,  §  4.2 
specifies  the  address  where  Part  4 
documents  must  be  filed  with  the 
Commission  and  provides  that  a 
document  will  be  considered  filed  when 
received  at  that  address.  Although  the 
rule  does  not  also  impose  a  requirement 
that  Part  4  documents  be  delivered  by 
registered  mail,  by  hand,  or  other  similar 
means,  a  CPO  or  a  CTA  may  use  any 
such  means  of  delivery  if  it  wishes  to  be 
certain  whether  or  upon  what  date  a 
document  was  filed. 

B.  Definitions.  The  Commission  has 
made  certain  revisions  to  those  of  the 
proposed  rules  which  define  terms  for 
purposes  of  Part  4.  Those  revisions  have 
been  made  to  §  4.10(e).  which  defines 
the  term  “principal”,  §  4.10(f),  which 
defines  the  term  “direct”  and  §  4.10(g), 
which  defines  the  term  “trading 
program.” 

The  term  “principal”  is  defined  in 
§  4.10(e)  to  correspond  to  the  definition 
of  that  term  in  recently  adopted  §  3.1(a). 
That  rule  defines  “principal”  for 
purposes  of  Part  3  of  the  Commission’s 
regulations,  which  relates  to  the 
registration  of,  among  other  persons, 
CPOs  and  CTAs.  See  45  FR  80485,  80492 
(December  5, 1980).  Because  the  term 
“principal”  is  employed  in  both  Part  3 
and  Part  4  to  obtain  similar  critical 
information  about  certain  persons 
associated  with  a  CPO  or  a  CTA,  the 
Commission  has  determined  to  use  the 
same  term  in  both  parts.  To  serve  the 
objectives  of  Part  4,  however,  the  term 
“principal”  does  not  need  to  be  defined 
as  broadly  as  it  is  in  §  3.1(a).  ’Therefore, 

§  4.10(e)  does  not  include  within  its 
scope  such  persons  as  a  “branch  office 
manager  or  designated  supervisor.” 

As  proposed,  §  4.10(f)  w’ould  have 
defined  the  term  “control”,  and  §  4.10(g), 
the  term  “managed  account  program.” 
Several  commenters  noted  that  these 


same  terms  are  defined  differently  in 
§§  1.3(1)  and  15.00(i),  respectively,  of  the 
Commission’s  regulations.  These 
commenters  stated  that  multiple 
definitions  of  the  same  term  are 
potentially  confusing.  To  avoid  such 
potential  confusion,  §  4.10(f)  as  adopted 
employs  the  term  “direct”  to  define  the 
subject  matter  of  the  regulation,  and 
§  4.10(g)  employs  the  term  “trading 
program.”*  The  Commission  also  wishes 
to  make  clear  that,  because  these  terms 
speak  in  terms  of  clients,  as  used  in  the 
context  of  the  past  performance 
disclosure  requirements  these  terms 
apply  to  persons  other  than  the  CPO  or 
the  CTA  (or  the  principals  thereof)  who 
presents  that  past  performance  in  its 
Disclosure  Document.  See  §§  4.21(a)(4) 
and  4.21(a)(5)  for  CPOs  and  §  4.31(a)(3) 
for  CTAs. 

One  comnlenter  also  suggested  that 
the  rules  would  be  clearer  if  the 
definition  of  the  term  “formed”  in 
proposed  §  4.10(h)  were  transferred  to 
§  4.22,  which  pertains  to  the  Account 
Statements  and  the  Annual  Report  that 
CPOs  must  distribute.  This  person 
suggested  that  because  the  term 
“formed”  is  of  special  significance  with 
respect  to  these  reports,  it  would  be 
more  appropriate  to  define  the  term  in 
§  4.22  than  in  §  4.10,  the  general 
definition  section  of  Part  4.  The 
Conunission  agrees  and  has  added  the 
definition  of  the  term  “formed”  to 
§  4.22(g)  in  lieu  of  adopting  proposed 
§  4.10(h). 

As  proposed  and  as  adopted,  §  4.10(d) 
narrows  the  definition  of  the  term 
“pool”  by  specifying  that  it  is  an  entity 
“operated  for  the  purpose”  of  trading 
commodity  interests.  While  all  of  the 
persons  who  commented  on  the 
proposal  agreed  with  the  Commission's 
objective  of  clarifying  the  scope  of  the 
term,  they  argued  that  the  proposed 
definition  was  still  overly  broad.  One 
person  suggested  that  an  entity  whose 
assets  committed  to  trading  commodity 
interests  do  not  exceed  a  specified 
percentage — e.g.,  10% — should  be 
outside  the  definition  of  the  term  “pool.” 
The  Commission  finds  this  approach 
deficient  because  it  fails  to  take  into 
account  the  fact  that  such  an  entity 
might,  nonetheless,  be  marketed  and 
sold  as  a  commodity  pool,  so  that  the 
participants  therein  should  not  be 
denied  the  protections  of  the  Part  4 
rules.  Several  other  persons  suggested 
that  the  term  “pool”  be  defined  as  “an 

’  It  should  be  noted  that  S  4.10(g)  defines  the  term 
“trading  program"  much  more  narrowly  than 
S  15.00(f)  defines  the  term  "customer  trading 
program." 
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entity  organized  and  operated  for  the 
principal  purpose  of  acquiring  or  trading 
commodity  interests!”  The  Commission 
similarly  finds  this  suggestion 
unsatisfactory,  because  it  does  not 
recognize  that  an  entity  may  commence 
operations  in  one  line  of  business  and 
subsequently  may  engage  in  another  line 
of  business — i.e.,  a  commodity  pool. 

Also,  the  Commission  believes  that  the 
phrase  “principal  purpose”  is  too 
narrow.  It  could  inappropriately  exclude 
from  the  scope  of  the  Part  4  rules  certain 
persons  who  are,  in  fact,  operating 
commodity  pools.  The  Commission 
therefore  has  determined  to  adopt 
§  4.10(d]  as  proposed. 

Depending  on  the  facts  of  a  particular 
case,  an  entity  may  or  may  not  be  a 
"pool”  within  the  scope  of  §  4.10(d).  For 
example,  the  Commission  is  aware  of 
the  arguments  advanced  by  such 
persons  as  pension  funds  and  limited 
partnerships  registered  as  broker- 
dealers  under  the  Securities  Exchange 
Act  of  1934  that  they  are  not  “pools.” 
Among  other  reasons,  these  persons 
state  that  they  only  occassionally  trade 
commodity  interests,  that  they  commit  a 
limited  amount  of  assets  to  such  trading, 
that  they  are  hedging  those  assets  as 
opposed  to  speculating  with  them,  and 
that  their  “participants”  are 
knowledgeable  in  business  matters  and 
financially  secure.  Whether  a  particular 
entity  is  operated  “for  the  purpose”  of 
trading  commodity  interests,  and  thus  is 
a  pool  within  the  scope  of  §  4.10(d], 
depends  on  an  evaluation  of  all  the  facts 
relevant  to  the  entity’s  operation.  The 
Commission  recognizes  that  in  the  past 
its  staff  has  issued  interpretations  of  the 
Part  4  rules.  Consistent  with  that 
practice,  the  Commission  invites 
interested  persons  to  seek  such  staff 
interpretations  of  §  4.10(d)  and  of  all  the 
other  Part  4  rules. 

C.  Exemption  from  registration.  The 
Commission  has  reorganized  into  two 
separate  rules  the  exemptions  from 
registration  under  Part  4  and  has 
increased  the  availability  of  certain  of 
those  exemptions.  Section  4.13  for  CPOs 
and  §  4.14  for  CTAs.  As  a  result  of  the 
comments  received  and  the 
Commission's  further  deliberations  on 
the  proposed  revisions  to  these  rules, 
certain  changes  have  been  made  to  the 
proposals  as  adopted. 

1.  CPOs.  Sections  4.13(a)(1)  and 
4.13(a)(2)  specify  the  conditions  under 
which  a  person  is  exempt  from 
registration  as  a  CPO.  Section  4.13(a)(1) 
continues  to  exempt  from  registration  as 
a  CPO  persons  who  operate  only  one 
pool  under  the  conditions  specified  in 
the  rule.  The  Commission  received  no 
specific  comments  on  §  4.13(a)(1),  and 


has  made  no  revisions  to  that  rule. 
Section  4.13(a)(2),  however,  has  been 
revised  from  the  proposal  in  two 
signihcant  ways.  Under  the  proposal,  a 
person  would  have  been  exempt  from 
registration  as  a  CPO  if  it  accepted  no 
more  than  $100,000  in  gross  receipts  for 
the  purchase  of  interests  in  the  only  pool 
it  operated,  or  $200,000  in  such  gross 
receipts  for  all  the  pools  it  operated,  so 
long  as  each  pool  had  no  more  than  15 
participants.  Under  the  rule  as  adopted, 
there  is  not  tiering  of  the  exemption. 
Also,  the  term  “capital  contributions” 
has  replaced  that  of  “receipts”.  Thus, 
under  §  4.13(a)(2),  a  person  is  exempt 
from  registration  as  a  CPO  if  the  total 
gross  capital  contributions  it  receives  for 
all  of  the  pools  it  operates  do  not  exceed 
$200,000,  so  long  as  each  pool  it  operates 
has  no  more  than  15  participants.  The 
Commission  has  adopted  without 
change  the  manner  of  computing  the 
number  of  participants  in  §  4.13(a)(2)(ii). 
This  revision  makes  the  exemption 
available  to  more  persons  by  excluding 
from  the  computation  of  participants  the 
principles  of  the  pool’s  CPO  and  CTA 
and  certain  persons  who  would  have 
immediate  access  to  the  principals.  And, 
as  one  commenter  suggested,  the 
Commission  intends  to  reevaluate  the 
dollar  amoimt  of  the  exemption  from 
time  to  time  to  assure  that  it  remains 
realistic. 

Section  4.13(b)  imposes  certain 
minimal  requirements  on  persons  who 
are  exempt  from  registration  as  a  CPO. 
Some  persons  commenting  on  the 
proposal  stated  that  the  Commission 
should  not  impose  any  requirements  on 
persons  exempt  from  registration.  The 
Commission  believes,  however,  that  the 
benefits  to  participants  in  pools 
operated  by  such  persons  far  outweigh 
the  slight  burdens  imposed  on  these 
persons  by  the  rule.  As  proposed, 

§  4.13(b)  would  have  required  a  person 
exempt  from  registration  as  a  Cro  to 
furnish  a  prescribed  statement  stating 
that  the  person  was  exempt  from 
registration  and  that  it  was  not  required 
to  furnish  a  Disclosure  Document, 
Account  Statements  and  an  Annual 
Report  to  participants  in  its  pool.  One 
commenter  suggested  that  the 
prescribed  statement  should  take  into 
account  the  fact  that  the  person  may 
contractually  obligate  itself  to  provide 
such  documents.  The  Commission  finds 
this  suggestion  sensible,  and  has 
incorporated  it  into  §  4.13(b)(1).  Under 
both  the  proposed  and  adopted  rule,  the 
person  must  describe  in  the  statement 
the  exemption  pursuant  to  which  it  is 
not  registered  as  a  CPO  and  must 
manually  sign  the  statement.  Under  new 
§  4.13(b)(2)(i),  the  person  must  promptly 


furnish  to  each  of  its  participants  a  copy 
of  the  monthly  information  received  for 
the  pool  from  an  FCM  pursuant  to 
§  1.33  *  and  a  statement  of  net  profit  or 
loss  from  trading  futures  contracts,  and 
under  new  §  4.13(b)(2)(ii),  the  person 
must  keep  all  of  the  books  and  records 
generated  in  connection  with  operating 
its  pool  for  a  period  of  five  years  and 
must  make  these  books  and  records 
available  for  inspection  by  a 
Commission  representative.  The 
Commission  wishes  to  make  clear  that 
§  4.13(b)(2)(ii)  does  not  specifically 
require  the  keeping  of  all  of  the  books 
and  records  that  registered  CPOs  must 
keep  under  §  4.23.  The  rule  only  requires 
the  keeping  of  those  books  and  records 


*  In  a  separate  Federal  Register  notice  issued 
today,  the  Commission  announced  the  revision  of 
!  1.33(c).  The  complete  text  of  §  1.33  as  revised  is  as 
follows: 

$  1.33  Monthly  and  confirmation  statements. 

(a)  General  requirements.  Except  as  provided  in 
paragraph  (b)  of  this  section,  each  futures 
commission  merchant  shall  promptly  furnish  in 
writing  directly  to  each  customer — 

(1)  As  of  the  close  of  the  last  business  day  of  each 
calendar  month  or  as  of  any  regular  monthly  date 
selected:  (i)  A  statement  which  clearly  shows  the 
open  contracts  with  prices  at  which  acquired,  and 
the  ledger  balance  carried  for  the  customer’s 
account;  (ii)  a  statement  which  clearly  shows  the 
net  unrealized  profit  or  loss  in  all  open  contracts 
marked  to  the  market;  and  (iii)  a  statement  which 
clearly  shows  any  money,  securities  or  other 
property  which  the  customer  has  deposited  with  the 
futures  commission  merchant  to  margin,  guarantee, 
or  secure  the  account;  and 

(2)  A  confirmation  of  each  commodity  futures 
transaction  caused  to  be  executed  by  it  for  the 
customer.  A  commodity  futures  transaction  that  is 
caused  to  be  executed  for  a  commodity  pool  need 
be  confirmed  only  to  the  operator  of  the  commodity 
pool  and  not  to  the  participants  in  the  pool. 

(b)  Exemptions.  The  requirements  of  paragraphs 
(a)(l)(i),  (a)(l)(ii),  and  (a)(2)  of  this  section  shall  not 
apply  to  the  fpllowing:  (1)  Any  account  carried  for  a 
person  who  is  a  member  of  any  contract  market;  (2) 
any  omnibus  account  carried  for  another  futures 
commission  merchant;  and  (3)  any  account 
containing  only  bona  fide  hedge  positions,  except 
that  confirmations  must  be  furnished  to  accounts 
containing  only  bona  fide  hedge  positions. 

(c)  Controlled  accounts.  With  respect  to  any 
account  controlled  by  any  person  other  than  the 
customer  for  whom  such  account  is  carried,  each 
futures  commission  merchant:  (i)  Shall  promptly 
furnish  in  writing  to  such  other  person  the 
information  required  by  paragraph  (a)  of  this 
section;  (ii)  shall  clearly  show  on  each  monthly 
statement  furnished  to  the  customer  as  required  by 
paragraph  (a)  of  this  section  and  to  such  other 
person  as  required  by  this  paragraph  (c),  or  on  an 
accompanying  supplemental  statement,  the  net 
profit  qr  loss  on  all  contracts  closed  since  the  date 
of  the  previous  statement;  and  (iii)  shall  promptly 
furnish  in  writing  to  such  other  person  a  copy  of  the 
purchase  and  sale  statement  required  by  {  1.46; 
Provided,  however.  That  the  provisions  of  this 
paragraph  shall  not  apply  to  an  account  controlled 
by  the  spouse,  parent  or  child  of  the  customer  for 
whom  such  account  is  carried. 

(d)  Recordkeeping.  Each  futures  commission 
merchant  shall  retain,  in  accordance  with  §  1.31,  a 
copy  of  each  document  required  by  this  S  1.33  to  be 
sent. 
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which  are  generated  in  the  ordinary 
course  of  operating  the  pool. 

As  proposed  and  as  adopted.  §  4.13(c) 
requires  that  each  person  who  applies 
for  registration  as  a  CPO  must  include 
with  its  initial  application  the 
information  required  by  §§  4.22(c)  (1) 
through  (5),  which  pertain  to  the 
financial  statements  and  other 
information  that  the  Annual  Report  must 
contain.  Most  of  the  persons  who 
commented  on  the  proposal  argued 
against  it.  These  persons  stated,  among 
other  things,  that  the  proposal  could 
disrupt  the  operations  of  smaller  pools 
and  that  it  would  be  inconsistent  with 
the  purposes  of  the  broadened 
exemption  from  registration  under 
§  4.13(a)(2).  In  response  to  this  concern, 
the  Commission  has  determined  not  to 
adopt  the  proposed  requirement  that  the 
information  be  audited  by  an 
independent  public  accountant.  This 
will  considerably  lessen  any  burden  that 
might  be  imposed  by  the  rule,  but  will 
continue  to  enable  the  Commission  to 
verify  that  the  person  has  been  acting  as 
a  CPO  without  being  registered  as  such 
pursuant  to  a  bona  Hde  exemption. 

As  proposed  and  as  adopted,  §  4.13(d) 
speciHes  that  if  a  person  who  is  exempt 
from  registration  as  a  CPO  registers  as 
such,  that  person  must  comply  with  the 
Part  4  rules  as  if  it  were  not  so  exempt. 
The  one  comment  received  on  this 
proposal  supported  it,  stating  that  it 
clariftes  the  reach  of  the  Part  4  rules  to 
all  registered  CPOs. 

2.  CTAs.  Section  4.14  now  contains 
the  rules  applicable  to  exemption  from 
registration  as  a  CTA.  The  Commission 
has  made  two  changes  in  these  rules  as 
proposed. 

First,  the  Commission  has  increased 
the  availability  of  an  exemption  from 
registration  as  a  CTA.  New  $  4.14(a)(5). 
which  incorporates  the  recommendation 
of  a  commenter  on  the  proposal, 
exempts  a  person  from  registration  as  a 
CTA  if  the  person  is  exempt  bom 
registration  as  a  CPO  and  the  person’s 
commmodity  trading  advice  is  directed 
solely  to,  and  for  the  sole  use  of,  the 
pool  or  pools  for  which  it  is  so  exempt. 

Second,  and  again  in  response  to  ^e 
recommendation  of  a  commenter,  new 
§  4.14(c)  specifies  that  if  a  person  who  is 
exempt  from  registration  as  a  CTA 
registers  as  such,  that  person  must 
comply  with  the  Part  4  rules  as  if  it  were 
not  so  exempt.  This  rule  parallels  the 
provisions  of  S  4.13(d),  applicable  to 
persons  registered  as  Cros. 

D.  Disclosure.  Sections  4.21(a)  and 
4.31(a),  respectively,  require  all  CPOs 
who  must  register  under  the  Act  and 
certain  CTAs  who  must  register  to 
furnish  a  Disclosure  Document  to 
prospective  customers.  The  Commission 


proposed  to  amend  the  existing  rules 
applicable  to  Disclosure  Documents  and 
to  add  new  disclosure  rules  to  Part  4. 
Based  on  the  comments  it  received  on 
those  proposals,  the  Commission  has 
made  certain  revisions  to  them  and  by 
this  Federal  Register  release  is  making 
certain  clariHcations  of  them.  Also,  the 
Commission  notes  that  it  is  still 
considering  the  proposed  requirement 
that  FCMs  furnish  a  Disclosure 
Document  to  prospective  customers  and 
therefore  it  has  not  adopted  at  this  time 
any  such  requirement.  ‘ 

Prior  to  specifically  discussing  the 
revisions  to  the  rules  applicable  to 
Disclosure  Documents  the  Commission 
wishes  to  note  that  under  revised 
§  4.21(a)  a  CPO  must  deliver  a 
Disclosure  Document  for  the  specific 
pool  for  which  it  is  soliciting 
participants  and  under  revised  §  4.31(a) 
a  CTA  must  deliver  a  Disclosure 
Document  for  the  specific  trading 
program  for  which  it  is  soliciting  clients. 

1.  Revision  to  existing  rules. 

a.  Technical  revisions.  As  proposed 
and  as  adopted,  the  texts  of  the 
disclosure  rules  speciHcally  itemize  the 
information  that  Ae  Disclosure 
Document  must  contain.  Sections  4.21(a) 
(1).  (2).  (3).  (6).  (9).  (10).  (12).  (13)  and  (15) 
for  CPOs  and  S§  4.31(a)  (1).  (2).  (5).  (6) 
and  (7)  for  CTAs.  For  example, 

§§  4.21(a)(1)  and  4.31(a)(1)  specifically 
itemize  the  persons  for  whom 
information  must  be  furnished 
thereunder. 

Many  commenters  argued  that  if  this 
information  were  not  known  at  the  time 
the  Disclosiuo  Document  was  frrst 
delivered,  compliance  with  these  rules 
would  not  be  possible.  In  response,  the 
Commission  wishes  to  note  that  under 
§  4.12  such  person  may  petition  for  an 
exemption  from  the  requirement  to 
disclose  such  information.  If  granted,  the 
exemption  might  be  conditioned  on, 
among  other  things,  the  Document  (1) 
clearly  indicating  that  the  information  is 
not  known  at  the  time,  and  (2)  being 
amended  as  necessary  or  required  to 
disclose  the  information  when  it  is 
known.  See  §  4.21(b)  for  CPOs  and 
§  4.31(b)  for  CTAs. 

As  proposed  and  as  adopted,  the  rules 
require  a  response,  whether  in  the 
afrirmative  or  in  the  negative,  to  certain 
items  of  information  that  the  Disclosure 
Document  must  contain.  Sections  4.21(a) 
(3),  (6),  (8),  (10),  (13)  and  (15)  for  CPOs 
and  §§  4.31(a)  (5),  (6)  and  (7)  for  CTAs. 


*In  proposing  revisions  to  the  Part  4  rules,  the 
Commission  stated  that  it  was  considering 
“requiring  those  FCMs  that  offer  (trading]  programs 
to  individual  customers  to  furnish  Disclosure 
Documents"  and  invited  interested  persons  “to 
submit  comments  which  will  assist  in  the 
determination  of  this  issue.”  45  Fit  51600.  51601. 


Thus,  for  example,  a  CPO  under 
§  4.21(a)(3)  and  a  CTA  under  §  4.31(a)(5) 
is  required  to  state  whether  or  not  a 
conflict  of  interest  exists  on  the  part  of 
each  person  specified  in  the  rule. 

Judging  from  the  comments  received  on 
the  proposals,  the  Commission  believes 
certain  clarifications  of  them  are 
necessary. 

First  the  Commission  wishes  to 
emphasize  that  responses  may  be 
aggregated.  It  is  not  the  Commission's 
intent,  as  many  commenters  seemed  to 
believe,  to  require  a  specific  response 
for  each  person  for  whom  information 
must  be  provided  under  the  rules.  As 
these  commenters  noted,  such  a 
requirement  could  make  for 
unnecessarily  lengthy  and  cumbersome 
disclosure.  Responses  may  be  grouped 
according  to  whether  they  are  in  the 
affinnative  or  in  the  negative,  so  long  as 
each  person  for  whom  information  must 
be  provided  is  specifically  covered  in 
one  or  the  other  of  the  groups.* 

The  Commission  also  wishes  to 
specify  the  standard  of  knowledge 
applicable  to  disclosures  made  under 
these  rules,  and  under  all  of  the  Part  4 
rules.  That  standard  is  one  of  “knows  or 
should  know.”  Under  this  standard,  a 
CPO  or  a  CTA  would  be  able  to  make 
required  disclosures  about  persons  other 
than  itself  based  on  information  that 
such  other  persons  provided,  so  long  as 
the  CPO  or  the  CTA  does  not  or  should 
not  know  that  the  information  is 
inaccurate.  It  also  should  be  noted  that 
under  this  standard  the  required 
information  could  not  be  preceded  by  a 
disclaimer  such  as  ‘To  the  best  of  my 
knowledge  and  belief, .  .  as  some 
commenters  suggested.* 

Many  persons  commented  that  where 
disclosures  were  proposed  for 
principals,  and  in  particular  for 
principals  of  a  pool's  FCM,  it  would  be 
time-consuming  to  acquire  and  difficult 
to  verify  the  required  information.  The 
first  concern  has  been  addressed  in  the 
revised  definition  of  the  term  “principal” 


*For  example,  under  {  4.21{a)(tS)  a  CPO  must 
providt  information  on  whether  trading  for  its  own 
account  will  be  done  or  is  intended  to  be  done  by 
the  CPO,  the  pool's  CTA.  or  any  principal  thereof. 
Assuming  that  only  the  CPO  intends  to  trade 
commodity  interests  for  its  own  account,  the  rule 
could  be  complied  with  as  follows:  “The  CPO 
intends  to  trade  commodity  interests  for  its  own 
account.  The  CPO's  principais  and  the  pool's  CTA 
and  its  principals  do  not  intend  to  trade  commodity 
interests  for  their  own  accounts." 

’To  comply  with  S  4.21(aHl5).  the  CPO  must 
make  inquiries  of  its  principals  and  of  the  pool's 
CTA  and  its  principals  as  to  whether  they  intend  to 
trade  commodity  interests  for  their  own  account. 
The  CPO  may  use  the  informaUon  obtained  through 
the  inquiries  in  complying  with  §  4.21(aM15),  so  long 
as  the  CPO  does  not  or  should  not  know  that  any  of 
that  information  is  not  accurate. 
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in  §  4.10(e)  which,  among  other  things, 
narrows  the  scope  of  the  term  and 
therefore  decreases  the  number  of 
persons  who  are  “principals”  for 
purposes  of  the  Part  4  rules.  The  second 
concern  has  been  addressed  by  the 
Commission’s  preceding  discussion  of 
the  standard  of  knowledge  required 
under  the  rules. 

Several  commenters  requested 
clarification  of  the  term  “material 
administrative,  civil  or  criminal  action” 
as  used  in  §§  4.21(a)[13]  and  4.31(a)(7). 
The  term  encompasses  actions  about 
which  an  average  prospective  customer 
should  be  informed  before  becoming  a 
participant  in  a  CPO’s  pool  or  a  client  in 
a  CTA’s  trading  program.  As  such,  the 
term  “material  administrative,  civil  or 
criminal  action”  must  be  defined  in  the 
context  of  each  particular  factual 
situation.  Depending  on  each  such 
situation,  it  may  include  (1)  technical  as 
well  as  substantive  violations  of  the  Act 
and  the  rules  thereunder;  (2)  reparations 
proceedings;  (3)  technical  and 
substantive  violations  of  the  securities 
laws;  (4)  civil  actions  unrelated  to  the 
commodities  laws;  (5)  actions  which 
have  been  successfully  defended;  or  (6) 
actions  which  are  still  pending.  Thus, 
while  the  rules  would  not  necessarily 
require  disclosure  of  a  material  action 
against  a  firm  of  which  a  person 
speciHed  in  the  rules  was  [at  is)  a 
principal,  depending  on  the  particular 
factual  situation,  such  disclosure  might 
be  required.  For  example,  where  the 
person  was  (or  is)  the  sole  proprietor  or 
the  only  principal  of  the  firm  disclosure 
of  a  material  action  against  the  firm 
might,  depending  on  the  facts,  be 
required.  On  the  other  hand,  where  the 
person  was  (or  is)  one  of  several 
hundred  principals  of  the  firm,  such 
disclosure  might  not  be  required. 

Finally,  the  Commission  has  proposed 
and  has  adopted  revisions  that  amplify 
the  texts  of  the  disclosure  rules. 

Sections  4.21(a)  (1),  (2),  (3),  (6),  (7),  (9) 
and  (10)  for  CPOs  and  S  §  4.31(a)  (1),  (2), 
(4)  and  (5)  for  CTAs.  Based  in  part  on 
the  comments  the  Commission  received 
on  the  proposed  revisions,  certain 
changes  have  been  made  in  the  rules  as 
adopted. 

Proposed  §  4.21(a)(1)  would  have 
required  a  CPO  to  disclose  the  capital 
structures  of  the  pool  and  of  the  CPO 
and  proposed  §  4.31(a)(1)  would  have 
required  a  CTA  to  disclose  its  capital 
structure.  Some  persons  commented  that 
this  information  would  not  be  useful  and 
material  to  a  prospective  customer.  The 
Commission  believes  these  comments 
have  merit,  and  has  deleted  the 
proposed  requirements  from  these  rules 
as  adopted.  Section  4.21(a)(1)  does. 


however,  retain  the  proposed 
requirement  that  the  form  of 
organization  of  the  pool  must  be 
disclosed. 

Proposed  §  4.21(a)(7)(i)  would  have 
required  a  CPO  to  disclose,  wherever 
possible,  the  dollar  amount  of  each 
expense  incurred  by  the  pool  in  its 
preceding  and  current  fiscal  years.  One 
commenter  noted  that  a  CPO  may  not 
know  the  actual  dollar  amount  of  those 
expenses  during  the  pool’s  current  fiscal 
year  and  recommended  that  the 
proposal  be  redrafted  to  take  this  fact 
into  accoimL  The  Commission  has 
specifically  incorporated  this  suggestion 
into  the  Bnal  rule.  As  adopted 
§  4.21(a)(7)(i)  requires  a  CPO  to  disclose 
the  actual  dollar  amount  of  the  pool’s 
expenses  for  its  preceding  fiscal  year 
and,  wherever  possible,  the  estimated 
dollar  amount  of  those  expenses  for  the 
pool’s  current  fiscal  year. 

New  provisions  also  have  been  added 
to  §  4.21(a)(9).  Specifically,  new 
§  4.21(a)(9](iii)  requires  that  if  pool  funds 
not  deposited  as  margin  will  be  held 
outside  of  the  United  States,  its 
territories  or  possessions,  the  CPO  must 
specify  where  those  funds  will  be  held. 
The  Commission  has  adopted  this  rule 
in  lieu  of  adopting  at  this  time  the 
proposed  rule  which  would  have 
required  a  CPO  to  keep  within  the 
United  States  all  of  the  assets  of  its  pool 
not  committed  to  trading  outside  of  the 
United  States.* 

Finally,  in  response  to  comments 
received,  the  Commission  has  clarifred 
the  scope  of  the  disclosures  on  Federal 
income  tax  effects  of  distributions  to 
pool  participants  required  under 
§  4.21(a)(12].  As  revised,  §  4.21(a)(12)(ii) 
specifies  that  disclosure  of  such  effects 
must  include  a  discussion  of  the  Federal 
income  tax  laws  applicable  to  the  form 
of  organization  of  the  pool  and  to  such 
payments  therefrom.  'The  rule  further 
requires  that  if  a  pool  specifically  is 
structured  to  accomplish  certain  Federal 
income  tax  objectives,  the  CPO  must 
disclose  that  information  and  explain 
those  objectives. 

b.  Substantive  revisions.  The 
Commission  proposed  to  amend  certain 
of  the  Disclosme  Document  rules  to 
require  that  the  information  specifred 
thereunder  be  disclosed  for  certain 
additional  persons.  Sections  4.21(a)  (1) 
and  (13)  for  CPOs  and  §  §  4.31(a)  (1)  and 
(7)  for  CTAs.  Subject  to  the  exceptions 


'In  proposing  revisions  to  the  Part  4  rules,  the 
Commission  stated  that  it  was  “actively  considering 
requiring  a  CPO  to  maintain  all  of  the  assets  of  its 
pool ...  in  the  United  States”  and  invited 
interested  persons  “to  submit  comments  which  will 
assist  in  the  determination  of  this  issue.”  45  FR 
51600, 51601. 


discussed  below,  the  Commission  has 
adopted  the  amendments  as  proposed. 

Proposed  §  4.21(a)(13)(i)(g)  would 
have  required  a  CPO  to  state, 
affirmatively  or  negatively,  whether 
there  had  been  any  material 
administrative,  civil  or  criminal  action 
within  the  five  years  preceding  the  date 
of  the  Disclosure  Document  against  any 
person  who  solicited  prospective 
participants  in  the  pool.  Proposed 
§  4.31(a)(7)(i)(e)  would  have  required  a 
CTA  to  make  such  statement  with 
respect  to  any  person  who  solicited 
clients  for  the  trading  program.  In  lieu  of 
these  proposals,  the  Commission  is 
continuing  to  consider  the  adoption  of 
registration  requirements  for  these 
persons.® 

Significant  revisions  to  the  existing 
Disclosure  Document  rules  under  Part  4 
concern  the  presentation  of  past 
performance  of  commodity  interest 
accounts.  Sections  4.21(a)  (4)  and  (5)  for 
CPOs  and  §  4.31(a)(3)  for  CTAs.  The 
revisions  change  both  the  manner  of 
presenting  past  performance  and  the 
commodity  interest  accounts  for  which 
that  performance  must  be  disclosed. 

And,  as  is  stated  in  the  rules,  the  format 
the  Commission  has  adopted  for  the 
presentation  of  past  performance  is  a 
minimum  disclosure  standard  which 
CPOs  and  CTAs  must  meet.  More 
comprehensive  or  more  frequent 
disclosure  could  thus  be  made  as 
needed — e.g.,  where  the  format 
potentially  could  mislead  prospective 
customers. 

As  proposed,  the  past  performance  of 
a  commodity  interest  account  would 
have  been  required  to  be  displayed  in  a 
table  showing  at  least  quarterly:  (A) 
beginning  net  asset  value;  (B)  all 
additions;  (C)  all  withdrawals  and 
redemptions;  (D)  net  performance;  (E) 
ending  net  asset  value;  and  (F)  the  rate 
of  return,  calculated  by  dividing  net 
performance  by  beginning  net  asset 
value.  As  a  result  of  generally  favorable 
comments,  the  Commission  has 
determined  to  adopt  this  proposal  for 
presenting  the  past  perfoimance  of  a 
CTA  and  its  principals  in  both  CPO  and 
CTA  Disclosure  Documents.  Section 
4.21(a)(5)(ii)  for  CPOs  and  §  4.31(a)(3)(ii) 
for  CTAs.  And,  in  response  to  one  of 
those  comments,  the  Commission  has 
added  a  requirement  to  the  past 
performance  disclosure  of  pools 
operated  by  a  CPO  and  its  principals. 

*In  proposing  revisions  to  the  Part  4  rules  the 
Commission  also  stated  that  it  was  considering 
“adopting  rules  that  would  implement  and  facilitate 
the  registration  of  non-clerical  employees  and 
agents  of  CPOs  and  CTAs”  and  requested 
interested  persons  “to  submit  comments  which  will 
assist  in  the  formulation  of  such  rules.”  td 
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Under  new  §  4.21(a](4](ii)(G),  a  CPO 
must  also  include  in  the  prescribed  table 
the  number  of  units  outstanding  at  the 
end  of  each  period  for  which  past 
performance  is  disclosed. 

While  commenters  generally 
supported  the  proposal,  many  expressed 
the  concern  that,  in  certain 
circumstances,  the  format  would  err  on 
the  side  of  simplicity  by  omitting 
information  material  to  prospective  . 
customers.  One  commenter  suggested 
that  the  performance  table  should  be 
combined  with  the  expense  information 
required  to  be  presented  under 
§  §  4.21(a)(7)  and  4.31(a)(4),  resulting  in 
the  following  additional  column 
headings  for  the  table:  gross  realized 
profits  (losses);  net  realized  profits 
(losses);  net  interest  income;  increase 
(decrease)  in  unrealized  profits;  and 
increase  (decrease)  in  accrued 
commissions  or  open  positions.  Other 
commenters  stated  that  the  table  also 
should  include  more  information  on  the 
rate  of  return,  such  as  a  ciunulative  or  a 
compounded  rate.  As  the  Commission 
noted  above,  such  supplementary 
performance  information  may  be 
presented  in  the  Disclosure  Document, 
so  long  as  the  prescribed  table  is 
presented  in  accordance  with  the 
applicable  rules.  In  fact,  such 
information  may  indeed  be  needed  to 
fulfill  the  obligation  “to  disclose  all 
material  information  to  existing  or 
prospective  [customers]  even  if  the 
information  is  not  specifically  required 
by  this  section.”  See  §  4.21(h)  for  CPOs 
and  §  4.31(g)  for  CTAs. 

The  second  area  of  revision  to  the 
past  performance  rules  concerns  the 
commodity  interest  accounts  for  which 
past  performance  must  be  disclosed. 
With  respect  to  CPOs,  the  proposed 
revisions  would  have  required  a  CPO  to 
disclose  the  past  performance  of  all 
pools  operated  by  the  CPO  and  its 
principals  and  would  have  given  the 
CPO  discretion  to  disclose  Uie  past 
performance  of  (1)  all  pools  operated  by 
the  pool’s  CTA  and  its  principals,  and 
(2)  all  other  accounts  directed  by  the 
CPO  and  its  principals  and  by  the  CTA 
and  its  principals.  Several  persons  who 
commented  on  these  proposals  stated 
that,  because  a  CTA  is  so  critical  to  a 
pool's  performance,  a  CPO  should  be 
required  to  disclose  the  past 
performance  of  the  pool's  CTA.  The 
Commission  agrees  with  these 
comments  and  has  incorporated  them 
into  the  rules  as  adopted.  Thus,  under 
§  4.21(a)(4)(i),  a  CPO  must  disclose  the 
past  performance  of  all  pools  operated 
by  the  CPO  and  its  principals  and  under 
§  4.21(a)(5)(i),  the  past  performance  of 
all  accounts  (including  pools)  directed 
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by  the  pool's  CTA  and  its  principals. 

And,  while  a  CPO  continues  to  have 
discretion  to  disclose  the  past 
performance  of  accoimts  other  than 
pools  directed  by  it  and  its  principals, 
the  rules  no  longer  specifically  make 
reference  to  that  discretion. 

With  respect  to  CTAs,  as  proposed 
and  as  adopted,  a  CTA  must  disclose 
the  past  performance  of  all  accoimts 
(including  pools)  directed  by  the  CTA 
and  its  principals.  Section  4.31(a)(3)(i). 
The  comments  the  Commission  received 
on  the  proposal  were  mixed.  Those 
persons  who  supported  the  proposal 
stated  that,  among  other  things,  they 
agreed  with  harmonizing  the  past 
performance  disclosure  required  of 
CTAs  with  that  required  of  CPOs,  Those 
who  opposed  the  proposal  stated  that, 
among  other  things,  it  could  lead  to 
cumbersome  and  uimecessarily  lengthy 
performance  tables.  This  concern  has 
been  addressed,  in  part,  in  the  rules  on 
compositizing  past  performance, 
discussed  below.  Moreover,  the 
Commission  believes  that  to  fulfill  the 
purposes  of  the  Disclosure  Document 
rules,  it  is  essential  that  this 
performance  be  disclosed.  The 
Disclosure  Document  is  intended  to 
provide  protections  for  commodity 
customers — particularly  those  who  are 
unsophisticated  in  financial  matters — by 
ensuring  that  they  are  informed  about 
material  facts  before  committing  their 
funds.  See  44  FR 1918, 1920  (January  8, 
1979).  Because  a  CTA’s  past 
performance  is  a  material  fact  about 
which  a  prospective  client  should  be 
informed,  the  record  of  that  past 
performance  should  be  disclosed.  It  also 
should  be  noted  that  the  new  rule  will 
provide  essential  assistance  to  CPOs  in 
preparing  their  Disclosure  Documents.  A 
CPO  must  present  in  its  pool’s 
Disclosure  Document  the  past 
performance  of  the  pool's  CTA  in  the 
same  manner  that  the  CTA  must  present 
its  past  performance  in  the  Disclosure 
Document  that  the  CTA  employed  to 
solicit  the  pool’s  account.  As  a  result  of 
the  new  rule,  a  CPO  will  be  able  to  use 
this  same  information  in  its  Disclosure 
Document. 

As  noted  above,  and  in  response  to 
generally  favorable  comments,  the 
amended  rules  specifically  allow  for 
presenting  past  performance  on  a 
composite  basis  under  the  requirements 
set  forth  therein.  Sections  4.21(a)(4)(iv) 
and  4.21(a)(5)(iii)  for  CPOs  and 
§  4.31(a)(3)(iii)  for  CTAs.  With  respect  to 
pools  operated  by  the  CPO  and  its 
principals,  (1)  the  performance  of  the 
pool  for  which  the  CPO  is  soliciting 
participants  may  not,  however,  be 
included  in  the  composite,  and  (2)  the 


performance  of  all  other  pools  operated 
by  the  CPO  and  directed  by  the  pool's 
CTA  and  its  principals  must  be 
presented  in  a  composite  separate  and 
apart  from  any  other  composite.  All 
accounts  (including  pools)  directed  by  a 
CTA  and  its  principals  may  be 
presented  in  a  single  composite.  And, 
with  respect  to  any  composite,  there 
must  be  included  a  description  of  how  it 
was  developed  and  disclosure  of 
material  information  firom  which  it  was 
drawn.  For  example,  the  CPO  or  the 
CTA  would  be  required  to  disclose  the 
number  of  accounts  involved  in  the 
composite  and  the  number  of  accounts 
with  net  profits  and  the  number  with  net 
losses.  Other  material  information  might 
include  (depending  upon  the 
circumstances  of  each  composite)  the 
largest  profit  and  loss  among  the 
accounts,  both  on  a  percentage  and 
dollar  amount  basis,  and  the  average  of 
percentage  net  gains  among  the 
accounts  as  well  as  the  average  of 
percentage  net  losses.  The  Commission 
wishes  to  emphasize  that,  as  with  all  of 
the  other  disclosure  rules,  the  rules 
pertaining  to  compositizing  establish 
minimum  standards  to  be  followed. 
Supplemental  disclosure  may  be 
necessary  in  certain  circumstances — ^for 
example,  where  compositizing  would 
tend  to  obscure  poor  performance. 

In  presenting  past  performance  CPOs 
must  describe  the  material  difierences 
among  the  pools  for  which  performance 
is  presented.  Section  4.21(a)(4)(iii).  Such 
material  differences  could  include, 
among  other  things,  difierences  in  the 
fees  and  commissions  charged  each 
pool,  the  trading  philosophies  (such  as 
technical  or  fundamental)  pursuant  to 
which  each  pool  was  directed,  and  the 
commodities  underlying  the  commodity 
interests  which  each  pool  traded. 

The  proposed  rules  on  past 
performance  disclosure  would  have 
prescribed  certain  statements  to  be 
made  on  the  lack  of  performance  history 
for  the  persons  for  whom  that 
performance  was  required  to  be 
disclosed.  The  Commission  did  not 
receive  any  specific  comments  on  these 
statements  and.  accordingly,  has 
adopted  them  substantially  as  proposed. 
Sections  4.21(a)(4)(i)  and  4.21(a)(5)(i)  for 
CPOs  and  S  4.31(a)(3)(i)  for  CTAs. 

The  Commission  also  proposed  and 
has  adopted  revisions  to  the  prescribed 
Risk  Disclosure  Statement  that  the 
Disclosure  Document  must  contain. 
Section  4.21(a)(17)  for  CPOs  and 
§  4.31(a)(8)  for  CTAs.  The  main 
objection  of  commenters  on  these 
proposals  concerned  the  language  “In 
some  cases  [pools  or  accounts]  are 
subject  to  substantial  charges. .  .  .” 
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These  commenters  stated,  among  other 
things,  that  this  language  was 
inappropriate  because  it  was  theoretical 
and  subjective  and  could  thus  be 
misleading.  The  Commission  does  not 
agree.  The  language  specifically  is 
phrased  to  alert  prospective  customers 
to  the  fact  that  such  charges  are  indeed 
made  to  some  pools  and  accounts  but 
that  this  may  not  be  the  case  with 
respect  to  the  pool  or  trading  program 
for  which  the  Disclosure  Document  is 
being  delivered.  Further  language  in  the 
prescribed  statement  informs 
prospective  customers  that  the 
Disclosure  Document  contains  “a 
complete  description”  of  the  applicable 
charges — from  which  the  prospective 
customer  may  determine  whether  the 
charges  will  in  fact  be  substantial. 

The  comments  received  on  the 
proposed  revisions  to  the  Cautionary 
Statement  that  the  Disclosure  Document 
must  contain  were  favorable,  and  the 
Commission  has  adopted  the  revisions 
to  the  Statement  as  proposed.  Section 
4.21(a){18)  for  CPOs  and  §  4.31(a)(9)  for 
CTAs. 

Similarly,  several  commenters 
supported  the  proposal  to  increase  to  21 
days  from  5  days  the  period  of  time 
within  which  a  materially  inaccurate  or 
incomplete  Disclosure  Document  must 
be  corrected,  and  the  Commission  has 
adopted  the  revision  as  proposed. 

Section  4.21(b)  for  CPOs  and  §  4.31(b) 
for  CTAs.  Corrections  may  be  made  by 
way  of  an  amended  Document,  a  sticker 
on  the  Dociunent,  or  other  similar 
means — such  as  by  letter  or,  in  the  case 
of  a  pool,  by  the  next  periodic  Account 
Statement  for  the  pool.  For  example,  if  a 
CPO  subsequent  to  the  delivery  of  the 
Disclosure  Document  for  a  pool  it 
intended  to  operate  hired  a  CTA  for  the 
pool,  that  information  would  have  to  be 
distributed  pursuant  to  §  4.21(b). 

Because  of  the  wide  range  of  possible 
fact  situations,  the  Commission  cannot, 
however,  specify  each  circumstance  that 
would  come  within  the  scope  of  the 
requirement,  as  one  commenter 
requested. 

2.  New  rules.  As  noted,  in  addition  to 
proposing  revisions  to  the  existing 
disclosure  rules  the  Commission  also 
proposed  to  add  several  new  rules  to 
Part  4.  Based  on  the  comments  received 
on  those  proposed  new  rules,  and  the 
Commission’s  additional  considerations 
of  them,  changes  have  been  made  in 
some  of  those  rules  as  adopted. 

First,  the  Commission  has  made 
certain  changes  in  the  proposals 
requiring  a  receipt  for  the  Disclosure 
Document.  Section  4.21(d)  for  CPOs  and 
§  4.31(d)  for  CTAs.  As  adopted,  the  rules 
specify  that  a  CPO  may  not  accept  or 
receive  funds  from  a  prospective 


participant  and  that  a  CTA  may  not 
enter  into  an  agreement  to  direct  a 
prospective  client’s  account  unless  the 
CPO  or  the  CTA,  as  the  case  may  be, 
first  receives  an  acknowledgement  from 
the  prospective  participant  or  client  that 
he  has  received  the  Disclosure 
Document.  As  proposed,  the  rules  also 
would  have  required  the  prospective 
customer  to  acknowledge  that  the  CPO 
or  the  CTA  had  not  delivered  to  it  "any 
other  information  on  .  .  .  trading 
commodity  interests  prior  to  receipt  of 
the  Document.”  As  certain  commenters 
noted,  those  proposals  might  have 
prohibited  even  brief  contacts  with 
persons  who  might  become  customers. 

By  deleting  these  proposals  the 
Commission  is  not,  however, 
sanctioning  any  practice  which  would 
undermine  the  purpose  of  the  DisclosiU'e 
Document — to  ensure  that  prospective 
customers  are  fully  informed  in  advance 
about  all  material  facts  before 
committing  their  funds. 

In  the  adopted  rules,  the  Commission 
also  has  reduced  to  21  days  from  45 
days  the  minimum  period  of  time  a 
Disclosure  Document  must  be  pre-Hled 
before  its  intended  use.  Section 
4.21(g)(1)  for  CPOs  and  §  4.31(f)(1)  for 
CTAs.  While  the  Commission  did  not 
adopt  the  proposed  specific  requirement 
that  the  Document  could  not  be 
delivered  if  the  Commission  gave  notice 
that  it  did  not  comply  with  the 
disclosure  rules,  the  Act  or  the  other 
regulations  thereunder,  the  Commission 
does  intend  to  give  notice  of  any  such 
dehciencies  it  identifies.  One 
commenter  suggested  that  the 
Commission’s  staff  should  work  with  the 
CPO  or  the  CTA  to  cure  those 
dehciencies.  The  Commission  agrees, 
and  by  this  Federal  Register  release  the 
Commission  is  instructing  its  staff,  to  the 
extent  practicable  consistent  with  other 
commitments  and  resource  availability, 
to  do  so. 

Amendments  to  the  Disclosure 
Document  must  be  distributed,  and  filed 
with  the  Commission,  within  21  days 
after  the  date  upon  which  a  CPO  or  a 
CTA  knows  or  should  know  of  the 
defect  requiring  the  amendment.  Section 
4.21(g)(2)  for  CPOs  and  §  4.31(f)(2)  for 
CTAs.  In  response  to  several  questions, 
the  Commission  wishes  to  make  clear 
that  the  pre-filing  requirement  only 
applies  to  the  initial  Disclosure 
Document  and  not  to  any  amendments 
thereto.  Thus,  such  amendments  which 
change  the  date  of  the  Document  or 
update  the  performance  information 
disclosed  therein  would  not  have  to  be 
pre-filed.  Of  course,  if  an  amendment 
substantially  revises  the  Disclosure 
Document,  the  CPO  or  the  CTA  might 


find  it  advisable  to  pre-file  it  with  the 
Commission. 

’The  Commission  has  adopted  as 
proposed  new  ndes  that  require  the 
Disclosure  Document  to  be  dated,  that 
specify  the  currentness  of  information  in 
the  Document  and,  for  CPOs,  that 
require  the  Document  to  be 
accompanied  by  the  most  current 
Account  Statement  and  Annual  Report 
of  the  pool  for  which  the  CPO  is 
soliciting  prospective  participants. 
Sections  4.21(c),  4.21(e)  and  4.21(f)  for 
CPOs  and  §§  4.31(c)  and  4.31(e)  for 
CTAs.  'The  comments  were  generally 
supportive  of  these  proposals;  however, 
judging  from  certain  of  them  on  the 
proposals  concerning  the  currentness  of 
required  information  in  the  Disclosure 
Document,  the  Commission  believes  that 
three  clarifications  of  them  are  needed. 

First,  the  intent  of  these  rules  is  to 
allow  the  Disclosure  Document, 
including  the  performance  information 
disclosed  therein,  to  be  used  for  six 
months  after  the  date  thereof.  Because 
performance  information  must  be 
current  “as  of  a  date  not  more  than  three 
months  preceding  the  date  of  the 
Document,”  solicitations  may  therefore 
be  made  using  a  Document  containing  a 
performance  record  for  a  period  ending 
up  to  nine  months  before  those 
solicitations  are  made.  More  frequent 
updating  of  the  Disclosure  Document 
may  be  necessary,  however,  pursuant  to 
the  requirement  "to  disclose  all  material 
information  . . .  even  if  the  information  is 
not  specifically  required.”  For  example, 
if  the  pool  or  trading  program  for  which 
a  Disclosure  Document  was  being 
delivered  suffered  a  material  drop  in 
performance,  the  Document  might  have 
to  be  amended  to  disclose  that 
information,  the  six-month  rule 
notwithstanding. 

Second,  the  Commission  wishes  to 
make  clear  that  a  new  Disclosure 
Document  does  not  have  to  be  prepared 
at  the  end  of  each  six-month  period. 
Subject  to  the  requirement  that  a 
material  deficiency  be  corrected  within 
21  days,  the  Document  only  needs  to  be 
revised  at  the  end  of  the  six  months  to 
indicate  the  information  that  has 
changed  during  that  period.  For 
example,  if  the  only  information  that 
had  changed  was  performance 
information,  the  Document  would  only 
need  to  be  revised  to  show  that  new 
information,  and  the  new  date  of  the 
Document.  And,  as  with  amendments  to 
the  Document,  these  revisions  may  be 
supplied  by  sticker  or  other  similar 
means. 

’Third,  it  should  be  noted  that  the  rules 
only  require  an  updating  of  a  Disclosure 
Document  if  the  Document  is  being  used 
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to  solicit  prospective  customers.  If  no 
solicitations  are  being  made,  there  is  no 
need  to  update  the  Dociunent.  When 
solicitations  resumed,  the  Document 
would  be  required  to  be  updated  at  that 
time. 

The  Commission  has  determined  not 
to  adopt  at  this  time  the  proposed 
prohibition  on  including  promotional 
material  in  the  Disclosure  Document. 
Proposed  §  4.21(d]  for  CPOs  and 
proposed  §  4.31(dj  for  CTAs.  Because 
the  term  “promotional  material"  could 
include  information  of  which  a 
prospective  customer  should  be  aware, 
the  Commission  is  not  speciHcally 
prohibiting  the  inclusion  of  such 
material  in  the  Disclosure  Document. 

E.  CPO  reporting  requirements.  The 
Commission  proposed  to  make 
signiHcant  revisions  to  the  periodic 
Account  Statements  and  Aimual 
Reports  that  all  CPOs  registered  or 
required  to  be  registered  must  distribute. 
Sections  4.22(a)  and  4.22(c),  respectively. 
The  Commission  proposed  no  change  in 
the  required  frequency  of  distribution  of 
the  Account  Statement.  Section  4.22(b). 
Since  the  comments  on  the  revisions 
were  on  the  whole  in  favor  of  them,  the 
Commission  has  adopted  the  revisions 
substantially  as  proposed. 

Both  the  Account  Statement  and  the 
Annual  Report  must  contain  a 
prescribed  affirmation  signed  by  the 
CPO.  Section  4.22(h).  Several 
commenters  asked  whether  each  report 
must  contain  a  manual  signature.  The 
Commission  believes  that  a  facsimile 
signature  would  be  appropriate, 
provided  the  CPO  retains  the  Account 
Statement  or  Annual  Report  containing 
the  manual  signature  from  which  the 
facsimile  was  made  in  accordance  with 
the  recordkeeping  requirements  of  §  4.23 
and  that  at  least  one  of  the  three  Annual 
Reports  required  to  be  Hied  with  the 
Commission  is  manually  signed.  One 
commenter  recommended  that  the  rules 
prescribing  the  Account  Statement  and 
the  Annual  Report  alert  CPOs  to  the 
affirmation  requirement.  The 
Commission  believes  that  this  is  a  useful 
suggestion  and  has  incorporated  it  into 
§§  4.22(a)  and  4.22(c). 

Two  persons  recommended  that  the 
Commission  prescribe  a  speciHc  form 
for  the  Account  Statement.  The 
Commission  is  declining  at  this  time  to 
take  such  action,  because  it  may  not  be 
possible  to  specify  in  such  a  form  all  of 
the  variables  applicable  to  the  Account 
Statement.  Instead,  the  Commission 
invites  interested  CPOs  to  submit  their 
Account  Statements  to  its  staff  for 
review  of  the  form  thereof. 

The  financial  statements  that  the 
Annual  Report  must  contain  must  be 
certified  by  an  independent  public 


accountant.  Section  4.22(d).  Under  the 
former  rules,  these  statements  were  not 
required  to  be  certified  if  (1)  the  pool 
had  less  than  $50,000  in  average  net 
asset  values  for  the  first  six  months  of 
its  fiscal  year,  or  (2)  there  were  no  more 
than  15  participants  in  the  pool  at  any 
time  during  its  fiscal  year.  The  revised 
rules,  as  proposed  and  as  adopted,  do 
not  contain  such  exemptions  from  the 
certification  requirement.  Many 
commenters  argued  that  deleting  these 
exemptions  could  subject  small  pools  to 
disproportionately  large  accounting  fees. 
The  Commission  believes  this  concern 
has  been  adequately  addressed  by  the 
increase  in  the  availability  of  an 
exemption  fi-om  registration  as  a  CPO — 
i.e.,  a  person  can  accept  up  to  $200,000 
in  gross  capital  contributions  for  the 
purchase  of  interests  in  the  one  pool  (or 
in  all  the  pools)  it  operates  before 
registration  as  a  CFO  is  required  of  it. 
Until  registration  is  required,  the  person 
is  not  required  to  prepare  and  distribute 
an  Annual  Report. 

The  Commission  recognizes  that 
adopting  a  requirement  that  all  Annual 
Reports, be  certified  could  work  a 
hardshi]^  on  those  operators  of  small 
pools  who  previously  qualified  for  an 
exemption  fiom  the  certification 
requirement.  To  avoid  any  such 
hardship,  the  Commission  has 
determined  that  it  will  not  take 
enforcement  action  against  any  such 
person  for  failure  to  distribute  and  file  a 
certified  Annual  Report,  provided  such 
person  qualifies  for  an  exemption  fixim 
registration  as  a  CPO  under  the  new 
rules  and  does  not  apply  for  re¬ 
registration  as  a  CPO  at  the  end  of  the 
current  registration  period.  That  person 
must,  however,  distribute  and  file  an 
uncertified  Annual  Report  for  each  pool 
it  operates  within  90  days  after  the  end 
of  each  such  pool’s  fiscal  year.  This 
position  applies  to  any  fiscal  year  which 
commenced  on  a  date  from  Jidy  1, 1980 
through  June  30, 1981. 

Several  commenters  asked  the 
Commission  to  specify  what  information 
should  be  contained  in  the  footnotes  to 
the  financial  statements  required  in  the 
Annual  Report.  Those  footnotes  must 
contain  all  of  the  information 
specifically  required  by  generally 
accepted  accounting  principles  as  well 
as  any  other  information  necessary  to 
make  the  financial  statements  not 
misleading.  For  example,  if  the  pool  was 
not  being  operated  in  accordance  with 
the  information  on  fees,  commissions 
and  other  expenses  as  stated  in  the 
pool’s  Disclosure  Document,  such 
information  should  be  fully  disclosed  in 
a  footnote.  Because  of  the  many 
variables  involved  and  because 


circiunstances  may  change,  the 
Commission  cannot  specifically 
prescribe  in  this  Federal  Register  release 
all  of  the  information  that  the  footnotes 
must  contain. 

The  Commission  also  has  adopted  as 
proposed  an  increase  to  90  days  from  60 
days  after  the  close  of  the  pool’s  fiscal 
year  within  which  the  Annual  Report 
must  be  filed  and  a  procedure  for 
requesting  an  extension  of  time  within 
which  to  file  the  Annual  Report. 

Sections  4.22(c)  and  4.22(f),  respectively. 
’The  Commission  cautions,  however,  that 
any  such  extension  will  be  granted  only 
in  the  most  extenuating  of 
circumstances. 

Finally,  to  assist  in  monitoring 
compliance  with  the  Annual  Report 
requirement  the  Commission  has  added 
a  new  provision  that  requires  each 
registered  CPO  that  has  not  operated  a 
pool  during  any  calendar  year  to  file  a 
statement  to  that  effect  within  30  days 
after  the  end  of  such  calendar  year. 
Section  4.22(c). 

F.  Record-keeping.  ’The  Commission 
also  proposed  certain  revisions  to  the 
recoM-keeping  requirements  under  Part 
4.  Section  4.23  for  CPOs  and  §  4.32  for 
CTAs.  With  the  exception  of  certain 
changes  discussed  below,  the 
Commission  has  adopted  those  revisions 
as  proposed. 

First,  the  Commission  has  increased 
the  amount  of  time  within  which  a  CPO 
or  a  CTA  whose  main  business  office  is 
located  outside  of  the  United  States 
must  produce  required  records  within 
the  United  States.  Section  4.23  for  CPOs 
and  §  4.32  for  CTAs.  *rhe  amount  of  that 
time  as  proposed  was  24  hours  after 
receipt  of  such  a  request  from  a 
Commission  representative.  Several 
commenters  stated  that  the  proposed 
time  did  not  recognize  the  logistical 
problems  that  the  transmittal  of  such 
records  could  present.  As  adopted,  the 
record-keeping  rules  take  these 
problems  into  account  by  requiring  that 
the  requested  books  and  records  be 
produced  in  the  United  States  within  72 
hours  after  receipt  of  a  request  for  them. 

Second,  the  Commission  has  deleted 
the  requirement  that  trading  records  be 
kept  “in  the  form  of  a  journal  of  original 
entry  or  other  equivalent  record.” 
Sections  4.23(a)(1)  and  4.23(b)(1)  for 
CPOs  and  §§  4.32(a)(5)  and  4.32(b)(1)  for 
CTAs.  The  Commission  has  taken  this 
action  to  allow  the  keeping  of  trading 
records  by  the  maintenance,  in  an 
orderly  and  chronological  manner,  of 
confirmations,  purchase  and  sale 
statements  and  monthly  statements 
received  ffom  an  FCM.  It  should  be 
noted  that  the  revised  record-keeping 
rules  specifically  require  the  keeping  of 
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confirmation  and  monthly  statements 
received  from  an  FCM.  Sections 
4.23{aK7)  and  4.23(b)(2)  for  CPOs  and 
§§  4.32(a)(6)  and  4.32(b)(2)  for  CTAs.‘“ 

Third,  the  Commission  has  amended 
those  record-keeping  rules  that  require 
the  maintenance  of  the  original  or  a 
copy  of  all  material  that  a  CPO  or  a 
CTA  distributes.  Section  4.23(a)(9)  for 
CPOs  and  §  4.32(a)(7)  for  CTAs. 
Specifically,  the  Commission  has 
incorporated  into  these  rules  the 
suggestion  of  one  commenter  that  the 
material  show  the  “first  date  of 
distribution.”  This  amendment  makes 
clear  that  the  rules  require  the  keeping 
of  the  original  or  a  copy  of  the  first  piece 
of  material  so  distributed,  and  not  the 
keeping  of  a  copy  each  subsequent  time 
the  same  material  is  distributed.  In 
response  to  other  comments,  the 
Commission  also  wishes  to  make  clear 
that  where  material  is  distributed 
through  “television,  seminar  or  similar 
mass  media  presentations”,  the  rules 
only  require  the  keeping  of  the  texts  of 
those  presentations.  They  do  not 
require,  as  one  commenter  thought,  the 
keeping  of  video  tapes  or  other  similar 
memorializations  of  such  presentations. 

While  the  Commission  has  adopted  as 
proposed  new  rules  that  require  CPOs 
and  CTAs  to  keep  books  and  records  on 
their  other  business  activities,  in  light  of 
the  comments  received  on  the  proposals 
the  Commission  believes  the  following 
explanation  of  them  is  appropriate. 
Section  4.23(b)(3)  for  CPOs  and 
§  4.32(b)(3)  for  CTAs.  Several 
commenters  questioned  the 
Commission's  authority  to  adopt  such 
requirements.  This  authority  is  clearly 
found  in  Section  4n(3)(A)  of  the  Act, 
which  specifies  that  each  registered 
CPO  and  CTA  “shall  maintain  books 
and  records  and  file  such  reports  in  such 
form  and  manner  as  may  be  prescribed 
by  the  Commission.”  These  persons  also 
argued  that  the  additional  record¬ 
keeping  requirements  could  conflict  with 
those  of  other  regulatory  agencies.  The 
Commission  does  not  agree  with  this 
argument.  To  the  contrary,  the 
Commission  finds  that  these  new  rules 
only  require  what  may  already  be 
required  by  such  other  agencies.  Finally, 
the  Commission  wishes  to  emphasize 
that  it  does  not  intend  to  make  routine 
inspections  of  the  additional  records 
required  by  the  rules.  These  records  are 
intended  to  be  inspected  only  where  the 
other  required  books  and  records 
indicate  that  such  additional  inspection 


‘•Formerly.  FCMs  were  not  required  to  send  this 
information  to  a  CTA  for  each  account  the  CTA 
advised.  Under  revised  {  1.33(c).  announced  in  a 
separate  Feiieral  Register  release  issued  today. 
FCMs  now  are  required  to  provide  CTAs  with  this 
information  for  those  accounts. 


is  necessary.  For  example,  if  in 
inspecting  the  books  and  records  that  a 
CPO  must  keep  for  its  pool  the 
Commission  finds  a  deficiency  in  the 
assets  of  the  pool,  the  Commission 
would  then  inspect  the  books  and 
records  of  the  CPO’s  other  activities  to 
determine  whether  the  missing  assets 
were  placed  into  them. 

G.  Advertising  of  past  performance 
results.  In  proposing  revisions  to  the 
Part  4  rules  the  Commission  proposed  to 
add  a  new  Part  D  thereunder,  pertaining 
to  the  advertising  of  actual,  simulated  or 
hypothetical  past  performance  results  of 
CPOs.  CTAs,  and  their  principals.  While 
the  Commission  has  adopted  a  new  Part 
D,  its  provisions  have  been  revised  from 
those  proposed. 

With  respect  to  the  advertising  of  past 
performance  results,  the  Commission 
has  determined  not  to  adopt  at  this  time 
a  rule  that  would  specify  a  uniform 
manner  of  presentation  of  those  results. 
Instead,  the  Commission  has  adopted  a 
rule  that  leaves  to  the  discretion  of  the 
person  advertising  performance 
results — whether  actual,  simulated  or 
hypothetical — the  format  of  that 
presentation,  so  long  as  that  format  is 
not  false,  misleading  or  deceptive. 
Section  4.41(a).  While  it  is  not  possible 
to  identify  every  advertisement  that  is 
prohibited  by  the  rule,  the  Commission 
wishes  to  give  notice,  however,  that  it 
considers  the  following  advertisements, 
among  others,  to  be  prohibited:  (1) 
references  only  to  successful  trades,  if 
during  the  same  time  period,  trades 
which  were  unsuccessful  were  also 
recommended  or  executed;  (2) 
references  to  the  results  during  a 
specific  time  period,  if  the  results 
claimed  were  not  fairly  representative  of 
results  achieved  for  comparable  periods; 
(3)  suggestions,  assurances  or  claims  of 
profit  potential  that  do  not  also  fairly 
present  the  possibility  of  loss;  (4) 
statements  of  opinions  or  predictions 
which  are  not  clearly  labeled  as  such  or 
which  have  no  reasonable  basis  in  fact; 
and  (5)  failure  to  disclose  whether,  and 
to  what  extent,  fees,  commissions  and 
other  expenses  are  reflected  in  the  past 
performance  results.  The  Commission 
emphasizes  that  the  foregoing  is  offered 
by  way  of  guidance  and  should  not  be 
taken  as  an  all-inclusive  list  of  the 
advertisements  proscribed  by  §  4.41(a). 

Also  with  respect  to  the  advertising  of 
simulated  or  hypothetical  past 
performance  results,  the  Commission 
has  determined  not  to  adopt  at  this  time 
a  rule  that  would  prohibit  such 
advertising.  Instead,  the  Commission 
has  adopted  a  rule  that  allows  the 
presentation  of  those  results,  provided 
that  the  presentation  is  accompanied  by 


the  statement  prescribed  in  the  rule. 
Section  4.41(b).  This  statement  is 
intended  to  alert  prospective  customers 
to  the  limitations  inherent  in  simulated 
and  hypothetical  past  performance 
results. 

Finally,  the  scope  of  these  new  rules 
on  advertising  should  be  noted.  Section 
4.41(c).  First,  they  apply  to  both  oral  and 
written  material  (including  Disclosure 
Documents).  Second,  the  fact  that  the 
CPO  or  the  CTA  (or  the  principals 
thereof)  for  whom  past  performance  is 
presented  is  not  registered  as  such  does 
not  affect  the  applicability  of  the  rules  to 
that  presentation. 

H.  Prohibited  activities.  The 
Commission  also  proposed,  and  has 
adopted,  new  rules  that  prohibit  CPOs 
and  CTAs  from  engaging  in  certain 
activities. 

Under  section  4o(2)  of  the  Act,  CPOs 
and  CTAs  are  prohibited  from 
representing  that  they  have  been 
approved  or  that  their  qualifications  or 
abilities  have  been  passed  upon  by  the 
Federal  government  or  any  agency  or 
officer  thereof.  The  Commission  has 
adopted  as  proposed  a  new  rule  that 
extends  this  prohibition  to  the  principals 
of  CPOs  and  CTAs  and  .to  persons  who 
solicit  on  bdhalf  of  CPOs  and  CTAs. 
Section  4.16.  Two  commenters  noted 
that  section  4o(2)  does,  however,  allow 
a  person  to  state  that  it  is  registered  as  a 
CPO  or  as  a  CTA,  if  such  statement  is 
true  in  fact  and  if  the  effect  of  such 
registration  is  not  misrepresented.  The 
Commission  wishes  to  make  clear  that 
the  adoption  of  §  4.16  does  not  diminish 
in  any  way  the  right  to  make  such 
statement  under  the  terms  and 
conditions  specified  in  section  4o(2). 

The  Commission  also  has  adopted  as 
proposed  new  rules  that  require  a  CPO 
to  operate  its  pool  as  a  separate  legal 
entity,  that  require  pool  funds  to  be 
received  in  the  pool's  name,  and  that 
prohibit  a  CPO  from  commingling  pool 
property  with  the  property  of  any  other 
person.  Sections  4.20(a),  4.20(b)  and 
4.20(c),  respectively.  While  the 
comments  received  on  the  proposed 
rules  generally  supported  them,  certain 
persons  requested  additional 
clarifications  of  them.  Specifically,  these 
persons  asked  the  Commission  to  clarify 
the  application  of  the  requirement  that  a 
CPO  operate  its  pool  as  a  separate  legal 
entity  to  a  commodity  pool  organized  as 
a  corporation.  The  CPO  of  a  pool 
organized  as  a  corporation  might  be  the 
members  of  the  corporation's  Board  of 
Directors  or  the  chief  executive  and 
financial  officers  of  the  corporation.  But 
because  the  answer  to  this  question 
depends  on  the  particular  facts  of  each 
case  the  Commission  cannot  specify 
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without  exception  who  the  CPO  of  a 
corporate  pool  is.  The  Commission  does 
believe,  however,  as  is  stated  in 
§  4.20(a},  that  the  corporation  itself  is 
not  the  CPO.  Also,  it  should  be  noted 
that  because  §  4.20(b)  requires  that  all 
funds  a  CPO  receives  for  the  purchase 
of,  or  as  an  assessment  on,  an  interest  in 
the  CPO’s  pool  must  specifically  be 
made  payable  to  that  pool,  the  rule 
prohibits  a  CPO  from  accepting  or 
receiving  funds  made  payable  to  the 
CPO  for  the  account  of  the  pool  or  to  an 
account  denominated  as  the  CPO’s 
“customers’  segregated  fund.’’ 

Finally,  the  Commission  proposed  and 
has  adopted  a  rule  that  similarly 
prohibits  a  CTA  from  accepting  money 
or  extending  credit  in  its  own  name  to 
margin,  guarantee  or  secure  a 
commodity  interest  unless  registered  as 
an  FCM  under  the  Act.  Section  4.30. 

Two  commenters  on  the  proposal 
recommended  that  it  take  into  account 
the  fact  that,  absent  any  other  speciHc 
registration  requirements,  some  leverage 
transaction  merchants  have  registered 
with  the  Commission  as  CTAs.  The 
Commission  finds  this  recommendation 
a  sensible  one,  and  the  rule  as  adopted 
also  excludes  leverage  transaction 
merchants  from  its  application. 

III.  Delegation  of  Authority 

The  Commission  also  is  amending 
Part  140  of  its  regulations  to  provide  a 
new  §  140.93.  This  new  rule  delegates  to 
the  Director  of  the  Division  of  Trading 
and  Markets,  and  to  such  members  of 
the  Commission’s  staff  acting  under  his 
direction  as  he  may  designate,  the 
authority  to  perform  certain  functions 
reserved  to  the  Commission  under 
§§  4.12,  4.22(fj  and  4.22(g].  It  should  be 
noted  that  §  140.93  empowers  the 
Director  of  the  Division  of  Trading  and 
Markets  to.  submit  any  matter  which  has 
been  delegated  to  him  under  this  rule  to 
the  Commission  for  its  consideration 
whenever  such  action  is  deemed  to  be 
appropriate  and  speciHcally  reserves  to 
the  Commission  the  right  to  exercise  the 
authority  delegated  under  the  rule. 

Section  4.12  provides  that  the 
Commission  may  exempt  any  person  or 
any  class  or  classes  of  persons  from  any 
provision  of  Part  4  if  it  hnds  that  the 
exemption  is  not  contrary  to  the  public 
interest  and  the  purpose  of  the  provision 
from  which  the  exemption  is  sought. 
Section  4.12  further  provides  that  the 
Commission  may  grant  the  exemption 
subject  to  such  terms  and  conditions  as 
it  may  find  appropriate.” 

"  Of  course,  the  delegation  of  authority  to  exempt 
under  §  4.12  could  not  be  used  to  broaden  the 
exemptions  from  registration  contained  in  Part  4. 
See  $  4.13  for  CPOs  and  S  4.14  for  CTAs.  This 


As  discussed  above,  §  4.22(c]  provides 
that  each  CPO  registered  or  required  to 
be  registered  under  the  Act  must 
distribute  an  Annual  Report  to  each 
participant  in  each  pool  that  it  operates, 
and  must  file  three  copies  of  the  Report 
with  the  Commission,  within  90  days 
after  the  end  of  the  pool’s  Rscal  year. 
Section  4.22(f)(l]  provides  that  in  the 
event  the  CPO  flnds  that  it  cannot 
distribute  the  Annual  Report  within  the 
time  speciHed  in  §  4.22(c)  without 
substantial  undue  hardship,  it  may  file 
with  the  Commission  an  application  for 
extension  of  time  to  a  specified  date  not 
more  than  90  days  after  the  date  as  of 
which  the  Annual  Report  was  to  have 
been  distributed.  Section  4.22(f)(3) 
requires  the  Commission  to  notify  the 
CPO  of  the  grant  or  denial  of  the 
requested  extension,  or  to  indicate  to 
the  CPO  that  additional  time  is  required 
to  analyze  the  request. 

Section  4.22(g)(1)  permits  a  CPO  to 
initially  elect  any  Rscal  year  for  a  pool, 
so  long  as  the  first  fiscal  year  does  not 
end  more  than  one  year  after  the  pool’s 
formation.  Section  4.22(g)(2)  provides 
that  if  a  CPO  elects  a  fiscal  year  other 
than  the  calendar  year,  it  must  give 
written  notice  of  the  election  to  all 
participants  and  must  file  the  notice 
with  the  Commission  within  90  days 
after  the  date  of  the  pool’s  formation.  If 
this  notice  is  not  given,  the  CPO  will  be 
deemed  to  have  elected  the  calendar 
year  as  the  pool’s  Hscal  year.  Section 
4.22(g)(3)  requires  the  CPO  to  continue 
to  use  the  elected  Hscal  year  for  the  pool 
unless  it  provides  written  notice  of  any 
proposed  change  to  all  participants  and 
hies  such  notice  with  the  Commission  at 
least  90  days  before  the  change  and  the 
Commission  does  not  disapprove  the 
change  within  30  days  after  the  Hling  of 
the  notice. 

The  Commission  has  adopted  §  140.93 
because  it  Hnds  that  the  actions 
authorized  under  §§  4.12, 4.22(f)(3)  and 
4.22(g)(3)  can  be  performed  most 
efficiently  and  expeditiously  by 
Commission  staff.  Section  140.93  is 
effective  immediately.  The  Commission 
finds  that  the  rule  relates  solely  to 
agency  practice  and  procedure  and  that 
notice  of  proposed  rulemaking  and 
opportunity  for  public  participation  are 
not  required.  The  foregoing  is  in 
accordance  with  the  Administrative 
Procedure  Act,  as  codified,  5  U.S.C.  553. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
sections  2(a)(1),  4b,  4c,  47,  4m,  4n,  4o,  8a 
and  19  of  the  Commodity  Exchange  Act, 
7  U.S.C.  2,  6b,  6c,  67,  6m,  6n,  Qo.  12a  and 


delegation  of  authority  only  applies  to  the 
requirements  imposed  under  the  provisions  of  Part 

4. 


23,  as  amended,  92  Stat.  865  et  seq.,  the 
Commission  hereby  revises  Part  4  and 
Part  140  of  Chapter  1  of  17  CFR.  In 
adopting  these  rules,  the  Commission 
has  taken  into  consideration  the  public 
interest  to  be  protected  by  the  antitrust 
laws  and  has  endeavored  to  take  the 
least  anticompetitive  means  of 
achieving  the  regulatory  objectives  of 
the  Commodity  Exchange  Act. 

1.  Part  4  is  revised  to  read  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

Subpart  A— General  Provisions,  Definitions 
and  Exemptions 

Sec. 

4.1  Requirements  as  to  form. 

4.2  Requirements  as  to  Hling. 

4.3-9  (Reserved) 

4.10  DeHnitions. 

4.11  Exemption  from  section  4n(3](B]. 

4.12  Exemption  frnm  provisions  of  Part  4. 

4.13  Exemption  from  registration  as  a 
commodity  pool  operator. 

4.14  Exemption  from  registration  as  a 
commodity  trading  advisor. 

4.15  Continued  applicability  of  antifraud 
and  reparation  sections. 

4.16  Prohibited  representations. 

Subpait  B— Commodity  Pool  Operators 

4.20  Prohibited  activities. 

4.21  Disclosure  to  prospective  pool 
participants. 

4.22  Reporting  to  pool  participants. 

4.23  Record-keeping. 

Subpart  C— Commodity  Trading  Advisors 

4.30  Prohibited  activities. 

4.31  Disclosure  to  prospective  clients. 

4.32  Record-keeping. 

Subpart  D — Advertising 

4.40  [Reserved] 

4.41  Advertising  by  commodity  pool 
operators,  conunodity  trading  advisors, 
and  the  principals  thereof. 

Authority:  Secs.  2(a)(1),  4b,  4c,  47, 4m,  4n, 
4o,  8a  and  19  of  the  Commodity  Exchange 
Act.  7  U.S.C.  2, 6b,  6c,  6/,  6m,  6n,  6o,  12a  and 
23,  as  amended,  92  Stat.  865  et  seq. 

Subpart  A— General  Provisions, 
Definitions  and  Exemptions 

§  4.1  Requirements  as  to  form. 

(a)  Each  document  distributed 
pursuant  to  this  Part  4  must  be: 

(1)  Clear  and  legible; 

(2)  Paginated;  and 

(3)  Fastened  in  a  secure  manner. 

(b)  Information  that  is  required  to  be 
“prominently"  disclosed  under  this  Part 
4  must  be  displayed  in  capital  letters 
and  fh  boldface  type. 

§  4.2  Requirements  as  to  filing. 

(a)  All  material  filed  with  the 
Commission  under  this  Part  4  must  be 


/ 

/ 
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filed  with  the  Commission  at  its 
Washington,  D.C.  office  (Att:  Special 
Counsel,  Front  Office  Audit  Unit, 
Division  of  Trading  and  Markets, 
C.F.T.C.,  2033  K  Street  N.W., 

Washington,  D.C.  20581). 

(b)  All  such  material  shall  be 
considered  filed  when  received  by  the 
Commission  at  the  address  specified  in 
paragraph  (a)  of  this  section. 

§  4.3-9  [Reserved] 

§  4.10  Definitions. 

For  purposes  of  this  part: 

(a)  “Commodity  interest”  means: 

(1)  Any  contract  for  the  purchase  or 
sale  of  a  commodity  for  future  delivery: 
and 

(2)  Any  contract,  agreement  or 
transaction  subject  to  Commission 
regulation  under  section  4c  or  19  of  the 
Act. 

(b)  “Net  asset  value”  means  total 
assets  minus  total  liabilities,  determined 
in  accord  with  generally  accepted 
accounting  principles,  with  each 
position  in  a  commodity  interest 
accounted  for  at  fair  market  value. 

(c)  “Participant”  means  any  person 
that  has  any  direct  financial  interest  in  a 
pool  {e.g.,  a  limited  partner). 

(d)  “Pool"  means  any  investment 
trust,  syndicate  or  similar  form  of 
enterprise  operated  for  the  purpose  of 
trading  commodity  interests. 

(e)  “Principal,”  when  referring  to  a 
person  that  is  a  principal  of  a  particular 
entity,  means: 

(1)  Any  person  including,  but  not 
limited  to,  a  sole  proprietor,  general 
partner,  officer  or  director,  or  person 
occupying  a  similar  status  or  performing 
similar  functions,  having  the  power, 
directly  or  indirectly,  through  agreement 
or  otherwise,  to  exercise  a  controlling 
influence  over  the  activities  of  the 
entity; 

(2)  Any  holder  of  more  than  ten 
percent  of  the  outstanding  shares  of  any 
class  of  stock  of  the  entity;  and 

(3)  Any  person  who  has  contributed 
more  than  ten  percent  of  the  capital  of 
the  entity. 

(f)  “Direct,”  as  used  in  the  context  of 
trading  commodity  interest  accounts, 
refers  to  agreements  whereby  a  person 
is  authorized  to  cause  transactions  to  be 
effected  for  a  client's  commodity 
interest  account  without  the  client’s 
specific  authorization. 

(g)  ‘Trading  program”  refers  to  the 
program  pursuant  to  which  a  person  (1) 
directs  a  client's  commodity  interest^ 
account,  or  (2)  guides  the  client's 
commodity  interest  trading  by  means  of 
a  systematic  program  that  recommends 
specific  transactions. 


§  4.1 1  Exemption  from  section  4n(3MB). 

The  provisions  of  section  4n(3)(B)  of 
the  Act  shall  not  apply  to  any 
commodity  pool  operator  or  commodity 
trading  advisor  that  is  registered  under 
the  Act  as  such  or  that  is  exempt  from 
such  registration. 

§  4.12  Exentption  from  provisions  of 
Part  4. 

The  Commission  may  exempt  any 
person  or  any  class  or  classes  of  persons 
from  any  provision  of  this  Part  4  if  it 
finds  that  the  exemption  is  not  contrary 
to  the  public  interest  and  the  purposes 
of  the  provision  from  which  the 
exemption  is  sought.  The  Commission 
may  grant  the  exemption  subject  to  such 
terms  and  conditions  as  it  may  find 
appropriate. 

§  4.13  Exemption  from  registration  as  a 
commodity  p^  operator. 

(a)  A  person  is  not  required  to  register 
under  the  Act  as  a  commodity  pool 
operator  if: 

(1)  (i)  It  does  not  receive  any 
compensation  or  other  payment,  directly 
or  indirectly,  for  operating  the  pool, 
except  reimbursement  for  the  ordinary 
administrative  expenses  of  operating  the 
pool; 

(ii)  It  operates  only  one  commodity 
pool  at  any  time; 

(iii)  It  is  not  otherwise  required  to 
register  with  the  Commission  and  is  not 
a  business  affiliate  of  any  person 
required  to  register  with  the 
Commission;  and 

(iv)  Neither  the  person  nor  any  other 
person  involved  with  the  pool  does  any 
advertising  in  connection  with  the  pool 
(for  purposes  of  this  section,  advertising 
includes  the  systematic  solicitation  of 
prospective  participants  by  telephone  or 
seminar  presentation);  or 

(2)  (i)  'The  total  gross  capital 
contributions  it  receives  for  units  of 
participation  in  ail  of  the  pools  that  it 
operates  or  that  it  intends  to  operate  do 
not  in  the  aggregate  exceed  $200,000; 
and 

(ii)  None  of  the  pools  operated  by  it 
has  more  than  15  participants  at  any 
time.  For  purposes  of  computing  the 
number  of  participants  for  paragraph 
(a)(2)(ii)  of  this  section,  the  following 
participants  shall  be  excluded: 

(A)  'The  pool's  operator,  commodity 
trading  advisor,  and  the  principals 
thereof:  and 

(B)  Any  relative,  spouse  or  relative  of 
such  spouse  living  in  the  same 
household  as  such  participant. 

(b)  (1)  No  person  who  is  exempt  from 
registration  as  a  commodity  pool 
operator  under  paragraph  (a)(1)  or  (a)(2) 
of  this  section  and  who  is  not  registered 
as  such  pursuant  to  that  exemption  may, 


directly  or  indirectly,  solicit,  accept  or 
receive  funds,  securities  or  other 
property  from  any  prospective 
participant  in  a  pool  that  it  operates  or 
that  it  intends  to  operate  unless,  on  or 
before  the  date  it  engages  in  that 
activity,  the  person  delivers  or  causes  to 
be  delivered  to  the  prospective 
participant  a  written  statement  that 
must  disclose  this  fact  as  follows:  “The 
commodity  pool  operator  of  this  pool  is 
not  required  to  register,  and  has  not 
registered,  with  the  Commodity  Futures 
Trading  Commission.  Therefore,  unlike  a 
registered  commodity  pool  operator,  this 
commodity  pool  operator  is  not  required 
by  the  Commission  to  furnish  a 
Disclosure  Document,  periodic  Account 
Statements,  and  an  Annual  Report  to 
participants  in  the  pool.”  The  person 
must  describe  in  the  statement  the 
exemption  pursuant  to  which  it  is  not 
registered  as  a  commodity  pool  operator 
and  must  manually  sign  the  statement. 

(2)  Each  person  who  is  exempt  from 
registration  as  a  commodity  pool 
operator  under  paragraph  (a)(1)  or  (a)(2) 
of  this  section  and  who  is  not  registered 
as  such  pursuant  to  that  exemption 
must: 

(i)  (A)  Promptly  furnish  to  each 
participant  in  each  pool  that  it  operates 
a  copy  of  the  monthly  statement  for  the 
pool  that  such  person  received  from  a 
futures  commission  merchant  pursuant 
to  §  1.33,  and 

(B)  Clearly  show  on  such  statement, 
or  on  an  accompanying  supplemental 
statement,  the  net  profit  or  loss  on  all 
contracts  closed  since  the  date  of  the 
previous  statement;  and 

(ii) (A)  Maintain  all  books  and  records 
prepared  in  connection  with  its 
activities  as  a  commodity  pool  operator 
for  a  period  of  five  years  from  the  date 
of  preparation,  and 

(B)  Keep  such  books  and  records 
readily  accessible  during  the  first  two 
years  of  the  five-year  period.  All  such 
books  and  records  shall  be  open  to 
inspection  by  any  representative  of  the 
Commission  or  the  United  States 
Department  of  Justice. 

(c)  Each  person  who  applies  for 
registration  as  a  commodity  pool 
operator  must  include  with  its  initial 
application  the  financial  statements  and 
other  information  required  by 
§  4.22(c)(1)  through  (5)  for  each  pool  it 
operates  when  such  application  is  made, 
liiat  information  must  be  presented  and 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied.  If  the  person  is 
granted  registration  as  a  commodity 
pool  operator,  it  must  comply  with  this 
Part  4  with  respect  to  each  pool  it 
operates.  The  provisions  of  this 
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paragraph  (c)  shall  apply  even  though 
such  person  was  exempt  from 
registration  as  a  commodity  pool 
operator  pursuant  to  the  provisions  of 
paragraph  (a)  of  this  section  at  the  time 
it  applied  for  registration. 

(d)  If  a  person  exempt  from 
registration  under  the  Act  as  a 
commodity  pool  operator  under 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
registers  as  a  commodity  pool  operator, 
that  person  must  comply  with  this  Part  4 
as  if  such  person  were  not  exempt  from 
registration  as  a  commodity  pool 
operator. 

§  4.14  Exemption  from  registration  as  a 
commodity  trading  advisor. 

(a)  A  person  in  not  required  to  register 
under  the  Act  as  a  commodity  trading 
advisor  if: 

(1)  It  is  a  dealer,  processor,  broker,  or 
seller  in  cash  market  transactions  of  any 
commodity  (or  product  thereof)  and  the 
person’s  commodity  trading  advice  is 
solely  incidental  to  the  conduct  of  its 
cash  market  business; 

(2)  It  is  a  non-profit,  voluntary 
membership,  trade  association  or  farm 
organization  and  the  person’s 
commodity  trading  advice  is  solely 
incidental  to  the  conduct  of  its  business 
as  such  association  or  organization; 

(3)  It  is  registered  under  the  Act  as  an 
associated  person  and  the  person’s 
commodity  trading  advice  is  issued 
solely  in  connection  with  its 
employment  as  an  associated  person; 

(4)  It  is  registered  under  the  Act  as  a 
commodity  pool  operator  and  the 
person’s  commodity  trading  advice  is 
directed  solely  to,  and  for  the  sole  use 
of,  the  pool  or  pools  for  which  it  has  so 
registered;  or 

(5)  It  is  exempt  from  registration  as  a 
commodity  pool  operator  and  the 
person’s  commodity  trading  advice  is 
directed  solely  to,  and  for  the  sole  use 
of,  the  pool  or  pools  for  which  it  is  so 
exempt. 

(b)  For  purposes  of  this  section,  “cash 
market  transactions’’  shall  not  include 
transactions  involving  contracts  for  the 
purchase  or  sale  of  a  commodity  for 
future  delivery  or  transactions  subject  to 
Commission  regulation  under  section  4c 
or  19  of  the  Act. 

(c)  If  a  person  exempt  from 
registration  under  the  Act  as  a 
commodity  trading  advisor  under 
paragraph  (a)  of  this  section  registers  as 
a  commodity  trading  advisor,  that 
person  must  comply  with  this  Part  4  as  if 
such  person  were  not  exempt  from 
registration  as  a  commodity  trading 
advisor. 


§4.15  Continued  applicability  of  antifraud 
and  reparation  sections. 

The  provisions  of  sections  \o  and  14 
of  the  Act  shall  apply  to  any  person 
even  though  such  person  is  exempt  from 
registration  under  this  Part  4,  and  it 
shall  continue  to  be  unlawful  for  any 
such  person  to  violate  section  \o  of  the 
Act. 

§  4.16  Prohibited  representations. 

It  shall  be  imlawful  for  any 
commodity  pool  operator,  commodity 
trading  advisor,  principal  thereof  or 
person  who  solicits  therefor  to  represent 
or  imply  in  any  manner  whatsoever  that 
such  commodity  pool  operator  or 
commodity  trading  advisor  has  been 
sponsored,  recommended  or  approved, 
or  that  its  abilities  or  qualiHcations  have 
in  any  respect  been  passed  upon,  by  the 
Commission,  the  Federal  government  or 
any  agency  thereof. 

Subpart  B — Commodity  Pool 
Operators 

§  4.20  Prohibited  activities. 

(a)  A  commodity  pool  operator  must 
operate  its  pool  as  an  entity  cognizable 
as  a  legal  entity  separate  from  that  of 
the  pool  operator. 

(b)  All  funds,  securities  or  other 
property  received  by  a  conunodity  pool 
operator  from  an  existing  or  prospective 
pool  participant  for  the  purchase  of  an 
interest  or  as  an  assessment  (whether 
voluntary  or  involuntary)  on  an  interest 
in  a  pool  that  it  operates  or  that  it 
intends  to  operate  must  be  received  in 
the  pool’s  name. 

(c)  No  commodity  pool  operator  may 
commingle  the  property  of  any  pool  that 
it  operates  or  that  it  intends  to  operate 
with  the  property  of  any  other  person. 

§  4.21  Disclosure  to  prospective  pool 
participants. 

(a)  No  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  may,  directly  or  indirectly, 
solicit,  accept  or  receive  funds, 
securities  or  other  property  from  a 
prospective  participant  in  a  pool  that  it 
operates  or  diat  it  intends  to  operate 
unless,  on  or  before  that  date  it  engages 
in  that  activity,  the  commodity  pool 
operator  delivers  or  causes  to  be 
delivered  to  the  prospective  participant 
a  Disclosure  Document  for  the  pool,  in 
such  form  as  the  Commission  may 
prescribe,  containing  the  following 
information: 

(l)(i)  The  name,  address  of  the  main 
business  office,  main  business  telephone 
number  and  form  of  organization  of  the 
pool.  If  the  address  of  the  main  business 
office  is  a  post  ofHce  box  number,  the 
pool  operator  must  state  where  the 
pool’s  books  and  records  will  be  kept; 


(ii)  The  name,  address  of  the  main 
business  office,  main  business  telephone 
number  and  form  of  organization  of  the 
commodity  pool  operator.  If  the  address 
of  the  main  business  office  is  a  post 
office  box  number,  the  pool  operator 
must  state  where  its  books  and  records 
will  be  kept; 

(iii)  The  name  of  each  principal  of  the 
pool  operator, 

(iv)  The  name  of  the  pool’s  commodity 
trading  advisor, 

(v)  The  name  of  each  principal  of  the 
trading  advisor. 

(vi)  The  name  of  the  person  who  will 
make  the  trading  decisions  for  the  pool; 
and 

(vii)  If  known,  the  name  of  the  futures 
commission  merchant  through  which  the 
pool  will  execute  its  trades. 

(2)  ’The  business  background,  for  the 
Hve  years  preceding  the  date  of  the 
Document,  of: 

(i)  The  commodity  pool  operator, 

(ii)  Each  principal  of  the  pool 
operator, 

(iii)  The  pool’s  commodity  trading 
advisor;  and 

(iv)  Each  principal  of  the  pool’s 
commodity  trading  advisor. 

The  pool  operator  must  include  in  the 
description  of  the  business  background 
of  each  such  person  the  name  and  main 
business  of  that  person’s  employers, 
business  associations  or  business 
ventures  and  the  nature  of  the  person’s 
duties  performed  for  the  employers  or  in 
connection  with  the  associations  or 
ventures. 

(3) (i)  Any  actual  or  potential  conflict 
of  interest  regarding  any  aspect  of  the 
pool  on  the  part  of: 

(A)  The  commodity  pool  operator; 

(B)  Any  principal  of  the  pool  operator; 

(C)  The  pool’s  commodity  trading 
advisor; 

(D)  Any  principal  of  the  trading 
advisor, 

(E)  Any  futures  commission  merchant 
through  which  the  pool’s  trades  will  be 
executed;  or 

(F)  Any  principal  of  the  futures 
commission  merchant. 

Included  in  the  description  of  such 
conflict  shall  be  any  arrangement 
whereby  the  commodity  pool  operator, 
commodity  trading  advisor,  or  the 
principals  thereof  may  beneflt,  directly 
or  indirectly,  from  the  maintenance  of 
the  pool’s  account  with  a  futures 
commission  merchant. 

(ii)  If  there  is  any  such  actual  or 
potential  conflict  of  interest,  the  pool 
operator  must  fully  describe  the  nature 
of  the  conflict. 

(iii)  If  there  is  no  such  actual  or 
potential  conflict  of  interest  on  the  part 
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of  any  of  the  foregoing  persons,  the  pool 
operator  must  make  a  statement  to  that 
effect  with  respect  to  each  such  person. 

(4)  The  actual  performance  record  of 
the  commodity  pool  operator  and  of 
each  of  its  principals  as  specified  below; 
Provided,  however.  That  nothing  in  this 
§  4.21(a)(4)  shall  be  construed  to 
prohibit  a  commodity  pool  operator  from 
disclosing  additional  information  on 
such  performance  record  so  long  as  the 
pool  operator  complies  with  each  of  the 
specified  requirements  of  this 
§  4.21(a)(4). 

(i)  The  commodity  pool  operator  must 
comply  with  this  §  4.21(a)(4)  as  follows: 

If  commodity  interests  have  been  traded 
by  the  pool  for  which  the  commodity 
pool  operator  is  soliciting  participants, 
the  pool  operator  must  comply  with 
paragraph  (a)(4)(i)(A)  of  this  section  if 
that  trading  has  been  for  12  months  or 
more  preceding  the  date  of  the 
Disclosure  Document,  or  with  paragraph 
(a)(4)(i)(B)  of  this  section  if  that  trading 
has  been  for  less  than  12  months 
preceding  the  date  of  the  Document.  If 
commodity  interests  have  not  been 
traded  by  the  pool  for  which  the 
commodity  pool  operator  is  soliciting 
participants,  the  pool  operator  must 
comply  with  paragraph  (a)(4)(i)(C)  of 
this  section. 

(A)  If  the  pool  for  which  the 
commodity  pool  operator  is  soliciting 
participants  has  traded  commodity 
interests  for  12  months  or  more 
preceding  the  date  of  the  Document  the 
pool  operator  must  disclose  the  actual 
performance  of  the  pool  for  its  entire 
operating  history:  Provided,  however. 
That  if  the  pool  has  traded  commodity 
interests  for  more  than  three  years 
preceding  the  date  of  the  Document,  the 
pool  operator  need  only  disclose  the 
actual  performance  for  such  preceding 
three  years. 

(B)  If  the  pool  for  which  the 
commodity  pool  operator  is  soliciting 
participants  has  traded  commodity 
interests  for  less  than  12  months 
preceding  the  date  of  the  Document,  the 
pool  operator  must  disclose  the  actual 
performance  of  the  pool  for  its  entire 
operating  history  and  also  must  present 
the  actual  performance  for  the  three 
years  preceding  the  date  of  the 
Document  of  each  other  pool  operated 
by  it  and  by  each  of  its  principals; 
Provided,  however.  That  if  the  pool 
operator  and  its  principals  previously 
have  not  operated  any  other  pool,  the 
pool  operator  must  disclose  these  facts 
with  a  prominent  statement  as  follows: 
“THE  COMMODITY  FUTURES 
TRADING  COMMISSION  REQUIRES 
THE  OPERATOR  OF  A  POOL  THAT 
HAS  TRADED  COMMODITY 
INTERESTS  FOR  LESS  THAN  12 
MONTHS  TO  DISCLOSE  THE  ACTUAL 
PERFORMANCE  RECORD  OF  THE 
POOL  FOR  ITS  ENTIRE  OPERATING 


HISTORY  AND  THE  ACTUAL 
PERFORMANCE  RECORD  OF  EACH 
OTHER  POOL  OPERATED  BY  THE 
POOL  OPERATOR  AND  ITS 
PRINCIPALS.  YOU  SHOULD  NOTE 
THAT  THE  ACTUAL  PERFORMANCE 
RECORD  OF  THIS  POOL  REPRESENTS 
ITS  ENTIRE  OPERATING  HISTORY,  A 

PERIOD  OF  ONLY - ^  MONTHS. 

YOU  ALSO  SHOULD  NOTE  THAT 
THIS  POOL  OPERATOR  AND  ITS 
PRINCIPALS  PREVIOUSLY  HAVE  NOT 
OPERATED  ANY  OTHER 
COMMODITY  POOL.”  If  the  commodity 
pool  operator  is  a  sole  proprietorship, 
reference  to  its  principals  may  be 
deleted  from  the  prescribed  statement. 

(C)  If  the  pool  for  which  the 
commodity  pool  operator  is  soliciting 
participants  has  not  commenced  trading 
commodity  interests,  the  pool  operator 
must  disclose  this  fact  with  a  prominent 
statement  as' follows:  “THE 
COMMODITY  FUTURES  TRADING 
COMMISSION  REQUIRES  A 
COMMODITY  POOL  OPERATOR  TO 
DISCLOSE  TO  PROSPECTIVE  POOL 
PARTICIPANTS  THE  ACTUAL 
PERFORMANCE  RECORD  OF  THE 
POOL  FOR  WHICH  THE  OPERATOR  IS 
SOUCITING  PARTICIPANTS.  YOU 
SHOULD  NOTE  THAT  THIS  POOL 
HAS  NOT  BEGUN  TRADING  AND 
DOES  NOT  HAVE  ANY 
PERFORMANCE  HISTORY.”  The  pool 
operator  also  must  present  the  actual 
performance  for  the  three  years 
preceding  the  date  of  the  Document  of 
each  other  pool  operated  by  it  and  by 
each  of  its  principals;  Provided, 
however.  That  if  the  pool  operator  and 
its  principals  previously  have  not 
operated  any  other  pool,  the  pool 
operator  must  disclose  this  fact  with  a 
prominent  statement  as  follows: 
“WHERE  THE  POOL  FOR  WHICH  THE 
POOL  OPERATOR  IS  SOUCITING 
PARTICIPANTS  HAS  NOT  BEGUN 
TRADING.  THE  COMMISSION 
REQUIRES  THE  POOL  OPERATOR  TO 
DISCLOSE  TO  PROSPECTIVE 
PARTICIPANTS  THE  ACTUAL 
PERFORMANCE  RECORD  OF  EACH 
OTHER  POOL  OPERATED  BY  THE 
POOL  OPERATOR  AND  ITS 
PRINCIPALS.  YOU  ALSO  SHOULD 
NOTE  THAT  THIS  POOL  OPERATOR 
AND  ITS  PRINCIPALS  PREVIOUSLY 
HAVE  NOT  OPERATED  A 
COMMODITY  POOL."  If  the 
commodity  pool  operator  is  a  sole 
proprietorship,  reference  to  its 
principals  may  be  deleted  from  the 
prescribed  statepient. 

(ii)  The  presentation  of  actual 
performance  must  be  displayed  in  a 
table  showing  at  least  quarterly  the 
following  information,  current  as  of  a 
date  not.  more  than  three  months 
preceding  the  date  of  the  Document: 

(A)  The  beginning  net  asset  value  for 


the  period,  which  shall  represent  the 
previous  period’s  ending  net  asset  value; 

(B)  All  additions,  whether  voluntary 
or  involuntary,  during  the  period; 

(C)  All  withdrawals  and  redemptions, 
whether  voluntary  or  involuntary,  during 
the  period; 

(D)  The  net  performance  for  the 
period,  which  shall  represent  the  change 
in  the  net  asset  value  net  of  additions, 
withdrawals  and  redemptions; 

(E)  The  ending  net  asset  value  for  the 
period,  which  shall  represent  the 
beginning  net  asset  value  plus  or  minus 
additions,  withdrawals  and 
redemptions,  and  net  performance; 

(F)  The  rate  of  return  for  the  period, 
which  shall  be  calculated  by  dividing 
the  net  performance  by  the  beginning 
net  asset  value;  and 

(G)  The  number  of  units  outstanding 
at  the  end  of  the  period. 

(iii)  The  commodity  pool  operator 
must  describe  the  material  differences 
among  the  pools  for  which  past 
performance  is  disclosed  pursuant  to 
paragraph  (a)(4)(i)  of  this  section. 

(iv)  The  commodity  pool  operator  may 
present  the  actual  performance  of  the 
pools  operated  by  each  such  person  for 
whom  such  performance  is  disclosed 
pursuant  to  paragraph  (a)(4)(i)  of  this 
section  on  an  individual  basis  or  on  a 
composite  basis;  Provided,  however. 
That  if  the  commodity  pool  operator 
presents  that  performance  on  a 
composite  basis,  it  must: 

(A)  Separately  disclose  the  actual 
performance  of  the  pool  for  which  it  is 
soliciting  participants; 

(B)  Present  in  a  composite  separate 
and  apart  from  any  other  composite  the 
actual  performance  of  all  other  pools 
operated  by  the  commodity  pool 
operator  and  directed  by  the  pool’s 
commodity  trading  advisor  and  by  any 
principals  of  the  trading  advisor;  and 

(C)  Describe  how  each  composite  was 
developed  and  disclose  material 
information  from  which  the  composite 
was  drawn. 

(5)  The  actual  performance  record  of 
the  pool’s  commodity  trading  advisor 
and  of  each  of  its  principals  as  specified 
below;  Provided,  however.  That  nothing 
in  paragraph  (a)(5)  of  this  section  shall 
be  construed  to  prohibit  a  commodity 
pool  operator  from  disclosing  additional 
information  on  such  performance  record 
so  long  as  the  pool  operator  complies 
with  each  of  the  specified  requirements 
of  this  paragraph  (a)(5). 

(i)  The  commodity  pool  operator  must 
disclose  the  actual  performance  for  the 
three  years  preceding  the  date  of  the 
Document  of  all  accounts  other  than  the 
pool  directed  by  the  pool’s  commodity 
trading  advisor  and  by  each  of  its 
principals;  Provided,  however.  That  if 
the  pool  for  which  the  pool  operator  is 
soliciting  participants  has  not 
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commenced  trading  commodity  interests 
and  the  pool’s  trading  advisor  and  its 
principals  previously  have  not  directed 
an  account,  the  pool  operator  must 
disclose  this  fact  with  a  prominent 
statement  as  follows:  “THE 
COMMISSION  ALSO  REQUIRES  THE 
POOL  Or^ERATOR  TO  DISCLOSE  THE 
ACTUAL  PERFORMANCE  RECORD  OF 
ALL  ACCOUNTS  FOR  WHICH  THE 
POOL’S  TRADING  ADVISOR  AND  ITS 
PRINCIPALS  HAVE  HAD  THE 
AUTHORITY  TO  CAUSE 
TRANSACTIONS  TO  BE  EFFECTED 
WITHOUT  CLIENTS’  SPECIFIC 
AUTHORIZATION.  YOU  ALSO 
SHOULD  NOTE  THAT  THIS  POOL’S 
TRADING  ADVISOR  AND  ITS 
PRINCIPALS  PREVIOUSLY  HAVE  NOT 
HAD  SUCH  AUTHORITY.”  If  the  pool’s 
commodity  trading  advisor  is  a  sole 
proprietorship,  reference  to  its 
principals  may  be  deleted  from  the 
prescribed  statement. 

(ii)  The  presentation  of  actual 
performance  must  be  displayed  in  a 
table  showing  at  least  quarterly  the 
information  required  under  paragraph 
(a)(4)(ii]  (A)  through  (F)  of  this  section, 
current  as  of  a  date  not  more  than  three 
months  preceding  the  date  of  the 
Document. 

(iii)  In  presenting  actual  performance 
the  commodity  pool  operator  may 
present  the  actual  performance  of  the 
accounts  directed  by  each  such  person 
for  whom  such  performance  is  disclosed 
pursuant  to  paragraph  (a)(5](i]  of  this 
section  on  an  individual  basis  or  on  a 
composite  basis. 

(A)  The  commodity  pool  operator 
must  describe  the  material  differences 
among  those  accounts,  and 

(B)  If  that  performance  is  presented  on 
a  composite  basis,  the  pool  operator 
must  describe  how  each  composite  was 
developed  and  must  disclose  material 
information  from  which  the  composite 
was  drawn. 

(6] (i)  The  extent  of  any  ownership  or 
benehcial  interest  in  the  pool  held  by: 

(A)  The  commodity  pool  operator; 

(B)  Any  principal  of  the  pool  operator, 

(C)  The  pool’s  commodity  trading 
advisor;  or 

(D)  Any  principal  of  the  trading 
advisor. 

(ii)  If  any  of  the  foregoing  persons 
does  not  own  any  such  interest  in  the 
pool,  the  pool  operator  must  make  a 
statement  to  that  effect  with  respect  to 
each  such  person. 

(7)  A  complete  description  of  each 
kind  of  expense  which  the  commodity 
pool  operator  knows  or  should  know 
has  been  incurred  by  the  pool  for  its 
preceding  Hscal  year  or  is  expected  to 
be  incurred  by  the  pool  in  its  current 
fiscal  year,  including,  but  not  limited  to. 
fees  for  management,  trading  advice, 
brokerage  commissions,  legal  advice. 


accounting  services  and  organizational 
services;  Provided,  however.  That  if  any 
such  information  is  contained  in  an 
Annual  Report  which  accompanies  the 
Disclosure  Document  pursuant  to 
paragraph  (f)  of  this  section,  the  pool 
operator  need  not  also  include  that 
information  in  the  Disclosure  Document. 

(i)  The  pool  operator  must  specify  the 
actual  dollar  amount  of  each  such 
expense  for  the  pool’s  preceding  Hscal 
year  and,  wherever  possible,  the 
estimated  dollar  amount  of  each  such 
expense  for  the  pool’s  current  fiscal 
year. 

(ii)  Where  any  expense  is  determined 
by  reference  to  a  base  amount  term 
including,  but  not  limited  to,  “net 
assets,”  “gross  profits,”  “net  profits”  or 
“net  gains,”  the  pool  operator  must 
specifically  define  each  such  term. 

(iii)  Where  any  fee  is  based  on  an 
increase  in  the  value  of  the  pool,  the 
pool  operator  must  specify  how  the 
increase  is  calculated,  the  period  of  time 
during  which  the  increase  is  calculated, 
the  fee  to  be  charged  at  the  end  of  that 
period  and  the  value  of  the  pool  at 
which  payment  of  the  fee  commences. 

(iv)  Where  any  expense  of  the  pool 
has  been  paid  or  is  to  be  paid  by  a 
person  other  than  the  pool,  the  pool 
operator  must  disclose  the  nature  and 
amount  of  that  expense  and  the  person 
who  paid  or  who  is  expected  to  pay  it. 

(8] (i)(A]  The  minimum  aggregate 
amount  of  funds  that  will  be  necessary 
for  the  pool  to  commence  trading 
commodity  interests,  or 

(B)  If  there  is  no  such  minimum 
amount,  the  pool  operator  must  make  a 
statement  to  that  effect;  and 

(ii) (A]  The  maximum  aggregate 
amount  of  funds  that  may  be 
contributed  to  the  pool,  or 

(B)  If  there  is  no  such  maximum 
amount,  the  pool  operator  must  make  a 
statement  to  that  effect. 

(iii) (A)  The  maximum  period  of  time 
for  which  the  pool  will  hold  funds  prior 
to  the  commencement  of  trading 
commodity  interests,  or 

(B)  If  there  is  no  such  period  of  time, 
the  pool  operator  must  make  a 
statement  to  that  effect. 

(iv)  The  disposition  of  those  funds  if 
the  pool  does  not  receive  the  necessary 
amount  to  commence  trading,  including 
the  period  of  time  within  which  the 
disposition  will  be  made;  and 

(v)  Where  the  pool  operator  will 
deposit  or  invest  funds  received  prior  to 
the  commencement  of  trading  by  the 
pool.  If  the  pool  operator  intends  to 
place  those  funds  in  an  income¬ 
generating  account  or  obligation,  it  must 
disclose  the  person  to  whom  that 
income  will  be  paid. 

(9)  (i)  The  manner  in  which  the  pool 
will  fulfill  its  margin  requirements.  If  the 
pool  will  fulfill  its  margin  requirements 


with  other  than  cash,  the  pool  operator 
must  disclose: 

(A)  The  nature  of  such  non-cash 
items,  and 

(B)  If  those  items  generate  income,  the 
person  to  whom  that  income  will  be 
paid. 

(ii)  The  form  in  which  pool  funds  not 
deposited  as  margin  will  be  held  after 
the  commencement  of  trading  by  the 
pool.  If  those  funds  will  be  held  in  assets 
other  than  cash,  the  pool  operator  must 
disclose: 

'  (A)  The  nature  of  such  non-cash 
assets,  and 

(B)  If  those  assets  generate  income, 
the  person  to  whom  that  income  will  be 
paid. 

(iii)  If  pool  funds  not  deposited  as 
margin  will  be  held  outside  of  the 
United  States,  its  territories  or 
possessions,  the  pool  operator  must 
specify  where  those  funds  will  be  held. 

(10)  (i)  (A)  A  complete  description  of 
any  restrictions  upon  the  transferability 
of  a  participant’s  interest  in  the  pool. 

(B)  If  there  are  no  such  restrictions, 
the  pool  operator  must  make  a 
statement  to  that  efiect. 

(11)  A  complete  description  of  the 
manner  in  which  a  participant  may 
redeem  its  interest  in  the  pool.  'That 
description  must  specify: 

(A)  How  the  redemption  value  of  a 
participant’s  interest  will  be  calculated, 
including  the  cost  associated  therewith; 

(B)  The  conditions  under  which  a 
participant  may  redeem  its  interest, 
including  the  terms  of  any  notification 
required;  and 

(C) (1)  Any  restrictions  on  the 
redemption  of  a  participant’s  interest,  or 

[2)  If  there  are  no  such  restrictions,  the 
pool  operator  must  make  a  statement  to 
that  efiect. 

(11)  The  extent  to  which  a  participant 
may  be  held  liable  for  obligations  of  the 
pool  in  excess  of  the  funds  contributed 
by  the  participant  for  the  purchase  of  an 
interest  in  the  pool. 

(12)  (i)  (A)  The  pool’s  policies  with 
respect  to  the  payment  of  distributions 
from  profits  or  capital. 

(B)  The  pool’s  policies  with  respect  to 
the  ^quency  of  such  payments. 

.  (ii)  The  Federal  income  tax  effects  of 
such  payments  for  a  participant, 
including  a  discussion  of  the  Federal 
income  tax  laws  applicable  to  the  form 
of  organization  of  the  pool  and  to  such 
payments  therefrom.  If  a  pool 
specifically  is  structured  to  accomplish 
certain  Federal  income  tax  objectives, 
the  commodity  pool  operator  must 
disclose  that  information  and  explain 
those  objectives 

(13)  (i)  Any  material  administrative, 
civil  or  criminal  acton  within  the  five 
yers  preceding  the  date  of  the  Document 
against: 
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(A)  The  commodity  pool  operator; 

(B)  Any  principal  of  the  pool  operator; 

(C)  The  pool’s  commodity  trading 
advisor; 

(D)  Any  principal  of  the  trading 
advisor; 

(E)  The  pool’s  futures  commission 
merchant;  or 

(F)  Any  principal  of  the  pool’s  futures 
commisson  merchant. 

(ii)  If  there  has  been  no  such  action 
against  any  of  the  foregoing  persons,  the 
pool  operator  must  make  a  statement  to 
that  effect  with  respect  to  each  such 
person. 

(14)  Any  commission  or  other  fee  that 
is  paid  or  may  be  paid,  directly  or 
indirectly,  by  the  pool,  the  pool’s 
operator,  commodity  trading  advisor,  or 
the  principals  thereof,  to  any  person  in 
connection  with  the  solicitation  of  funds, 
securities  or  other  property  for  the  pool. 

(15)  (i)  A  statement  whether  trading  in 
commodity  interests  will  be  done  or  is 
intended  to  be  done  for  its  own  account 
by: 

(A)  the  commodity  pool  operator: 

(B)  Any  principal  of  the  pool  operator; 

(C)  The  pool’s  commodity  trading 
advisor;  or 

(D)  Any  principal  of  the  trading 
advisor. 

(ii)  If  any  of  the  foregoing  persons  will 
trade  or  intends  to  trade  for  its  own 
account,  for  each  such  person  the  pool 
operator  must  further  disclose  whether 
participant  will  be  permitted  to  inspect 
the  records  of  that  person’s  trades. 

(iii)  If  any  of  the  foregoing  persons 
will  not  trade  or  does  not  intend  to  trade 
for  its  own  account,  the  pool  operator 
must  make  a  statement  to  that  effect 
with  respect  to  each  such  person. 

(16)  A  statement  that  the  commodity 
pool  operator  must  provide  all 
participants  with  monthly  or  quarterly 
(whichever  applies)  statements  of 
account  and  with  a  certified  annual 
report  of  financial  condition. 

(17)  (i)  The  following  Risk  Disclosure 
Statement,  to  be  prominently  disclosed 
as,  and  the  only  language  on,  the  first 
page  of  the  Disclosure  Document: 

Risk  Disclosure  Statement 

You  should  carefully  consider  whether 
your  Tmancial  condition  permits  you  to 
participate  in  a  commodity  pool.  You  may 
lose  a  substantial  portion  or  even  all  of  the 
money  you  place  in  the  pool. 

In  considering  whether  to  participate  in  a 
commodity  pool,  you  should  be  aware  that 
trading  commodity  contracts  can  quickly  lead 
to  large  losses  as  well  as  gains.  Such  trading 
losses  can  sharply  reduce  the  net  asset  value 
of  the  pool  and  consequently  the  value  of 
your  interest  in  the  pool.  Also,  market 
conditions  may  make  it  difficult  or  impossible 
for  the  pool  to  liquidate  a  position. 

In  some  cases,  commodity  pools  are 
subject  to  substantial  charges  for 


management,  advisory  and  brokerage  fees.  It 
may  be  necessary  for  those  pools  that  are 
subject  to  these  charges  to  make  substantial 
trading  profits  to  avoid  depletion  or 
exhaustion  of  their  assets.  This  disclosure 
document  contains  a  complete  description  of 
each  expense  to  be  charged  this  pool. 

This  brief  statement  cannot  disclose  all  the 
risks  and  other  significant  aspects  of 
participating  in  a  commodity  pool.  You 
should  therefore  carefully  study  this 
disclosure  document  and  commodity  trading 
before  you  decide  to  participate  in  a 
commodity  pool. 

(ii)  If  the  potential  liability  of  a 
participant  in  the  pool  is  greater  than 
the  amount  of  the  participant’s 
contribution  for  the  purchase  of  an 
interest  in  the  pool  and  profits  earned 
thereon,  whether  distributed  or  not,  the 
commodity  pool  operator  must  make  the 
additional  following  statement  in  the 
Risk  Disclosure  Statement,  to  be 
prominently  disclosed  as  the  last 
paragraph  thereof: 

Also,  before  you  decide  to  participate  in 
this  pool,  you  should  note  that  your  potential 
liability  as  a  participant  in  this  pool  for 
trading  losses  and  other  expenses  of  the  pool 
is  not  limited  to  the  amount  of  your 
contribution  for  the  purchase  of  an  interest  in 
the  pool  and  any  profits  earned  thereon.  A 
complete  description  of  the  liability  of  a 
participant  in  this  pool  is  explained  more 
fully  in  this  disclosure  document. 

(18)  The  following  Cautionary 
Statement,  to  be  prominently  disclosed 
on  the  cover  page  of  the  Document:  "The 
Commodity  Futures  Trading 
Commission  has  not  passed  upon  the 
merits  of  participating  in  this  pool  nor 
has  the  Commission  passed  on  the 
adequacy  or  accuracy  of  this  disclosure 
document.” 

(b) (1)  If  the  commodity  pool  operator 
knows  or  should  know  that  the 
.Disclosure  Document  is  materially 
inaccurate  or  incomplete  in  any  respect, 
it  must  correct  that  defect  and  must 
distribute  the  correction  to: 

(1)  All  existing  pool  participants 
within  21  calendar  days  of  the  date  upon 
which  the  pool  operator  first  knows  or 
has  reason  to  know  of  the  defect,  and 

(ii)  Each  previously  solicited 
prospective  pool  participant  prior  to 
accepting  or  receiving  funds,  securities 
or  other  property  from  any  such 
prospective  participant. 

The  pool  operator  may  furnish  the 
correction  by  way  of  an  amended 
Document,  a  sticker  on  the  Document,  or 
other  similar  means. 

(2)  The  pool  operator  may  not  use  the 
Document  until  such  correction  has  been 
made. 

(c)  The  commodity  pool  operator  must 
date  each  Disclosure  Document  and 
amendment  thereto  as  of  the  date  it  is 
first  used. 


(d)  The  commodity  pool  operator  may 
not  accept  or  receive  funds,  securities  or 
other  property  from  the  prospective 
participant  unless  the  pool  operator  first 
receives  from  the  prospective 
participant  an  acknowledgement  signed 
and  dated  by  the  prospective  participant 
stating  that  the  participant  received  a 
Disclosure  Document  for  the  pool. 

(e) (1)  Subject  to  paragraph  (b)  of  this 
section,  all  information  contained  in  the 
Disclosure  Document  must  be  current  as 
of  the  date  of  the  Document:  Provided, 
however,  Performance  information  may 
be  current  as  of  a  date  not  more  than 
three  months  preceding  the  date  of  the 
Document. 

(2)  No  commodity  pool  operator  may 
use  a  Disclosure  Document  dated  more 
than  six  months  preceding  the  date  of  its 
use. 

(f)  The  commodity  pool  operator  must 
attach  to  the  Document  the  most  current 
Account  Statement  and  Annual  Report 
for  the  pool  required  to  be  distributed  in 
accordance  with  §  4.22. 

(g) (1)  The  commodity  pool  operator 
must  file  with  the  Commission  three 
copies  of  the  Disclosure  Document  for 
each  pool  that  it  operates  or  that  it 
intends  to  operate  not  less  than  21 
calendar  days  prior  to  the  date  the  pool 
operator  first  intends  to  deliver  the 
Document  to  a  prospective  participant  in 
the  pool.  The  pool  operator  must  specify 
with  the  filing  the  date  it  first  intends  to 
deliver  the  Document  to  a  prospective 
participant. 

(2)  The  commodity  pool  operator  must 
file  with  the  Commission  three  copies  of 
all  subsequent  amendments  to  the 
Disclosure  Document  for  each  pool  that 
it  operates  or  that  it  intends  to  operate 
within  21  calendar  days  of  the  date  upon 
which  the  pool  operator  first  knows  or 
has  reason  to  know  of  the  defect 
requiring  the  amendment. 

(h)  This  section  does  not  relieve  a 
commodity  pool  operator  from  any 
obligation  under  the  Act  or  the 
regulations  thereunder,  including  the 
obligation  to  disclose  all  material 
information  to  existing  or  prospective 
pool  participants  even  if  the  information 
is  not  specifically  required  by  this 
section. 

§  4.22  Reporting  to  pool  participants. 

(a)  Each  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  must  periodically 
distribute  to  each  participant  in  each 
pool  that  it  operates,  within  30  calendar 
days  after  the  last  date  of  the  reporting 
period  prescribed  in  paragraph  (b)  of 
this  section,  an  Account  Statement, 
which  shall  be  presented  in  the  form  of 
a  Statement  of  Income  (Loss)  and  a 
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Statement  of  Changes  in  Net  Asset 
Value,  for  the  prescribed  period.  These 
financial  statements  must  be  presented 
and  computed  in  accordance  with 
generally  accepted  accounting  principles 
consistently  applied.  The  Account 
Statement  must  be  signed  in  accordance 
with  paragraph  [h]  of  this  section. 

(1)  The  portion  of  the  Account 
Statement  which  must  be  presented  in 
the  form  of  a  Statement  of  Income  (Loss] 
must  separately  itemize  the  following 
information: 

(1)  The  total  amount  of  realized  net 
gain  or  loss  on  commodity  interest 
positions  liquidated  during  the  reporting 
period; 

(ii)  The  change  in  unrealized  net  gain 
or  loss  on  commodity  interest  positions 
during  the  reporting  period; 

(iii)  The  total  amount  of  net  gain  or 
loss  from  all  other  transactions  in  which 
the  pool  engaged  during  the  reporting 
period,  including  interest  and  dividends 
paid  on  funds  not  committed  to  margin 
the  pool’s  commodity  interest  positions; 

(iv)  The  total  amount  of  all 
management  fees  during  the  reporting 
period; 

(v)  The  total  amount  of  all  advisory 
fees  during  the  reporting  period; 

(vi)  The  total  amount  of  all  brokerage 
commissions  during  the  reporting  period; 

(vii)  The  total  amount  of  other  fees  for 
commodity  interest  and  other 
investment  transactions  during  the 
reporting  period;  and 

(viii)  The  total  amount  of  all  other 
expenses  incurred  or  accrued  by  the 
pool  during  the  reporting  period. 

(2)  The  portion  of  the  Account 
Statement  that  must  be  presented  in  the 
form  of  a  Statement  of  Changes  in  Net 
Asset  Value  must  separately  itemize  the 
following  information: 

(i)  The  net  asset  value  of  the  pool  as 
of  the  beginning  of  the  reporting  period; 

(ii)  The  total  amount  of  additions  to 
the  pool,  whether  voluntary  or 
involuntary,  made  during  the  reporting 
period; 

(iii)  The  total  amount  of  withdrawals 
from  and  redemption  of  participation 
units  in  the  pool,  whether  voluntary  or 
involuntary,  for  the  reporting  period; 

(iv)  The  total  net  income  or  loss  of  the 
pool  during  the  reporting  period; 

(v)  The  net  asset  value  of  the  pool  as 
of  the  end  of  the  reporting  period;  and 

(vi) (A)  The  net  asset  value  per 
outstanding  participation  unit  in  the 
pool  as  of  the  end  of  the  reporting 
period,  or 

(B)  The  total  value  of  the  participant’s 
interest  or  share  in  the  pool  as  of  the 
end  of  the  reporting  period. 

(3)  The  Account  Statement  must  also 
disclose  any  material  business  dealings 
between  the  pool,  the  pool’s  operator, 


commodity  trading  advisor,  futures 
commission  merchant,  or  the  principals 
thereof  that  previously  have  not  been 
disclosed  in  the  pool’s  pisclosure 
Document  or  any  amendment  thereto, 
other  Account  Statements  or  Annual 
Reports. 

(b)  The  Account  Statement  must  be 
distributed  at  least  monthly  in  the  case 
of  pools  with  net  assets  of  more  than 
$500,000  at  the  beginning  of  the  pool’s 
Hscal  year,  and  o&erwise  at  least 
quarterly;  Provided,  however.  That  an 
Account  Statement  for  the  last  reporting 
period  of  the  pool’s  fiscal  year  need  not 
be  distributed  if  the  Annual  Report 
required  by  paragraph  (c)  of  this  section 
is  sent  to  pool  participants  within  45 
calendar  days  after  the  end  of  the  fiscal 
year.  The  requirement  to  distribute  an 
Account  Statement  shall  commence  as 
of  the  date  the  pool  is  formed  as 
specified  in  paragraph  (g)(1)  of  this 
section. 

(c)  Each  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  must  distribute  an  Annual 
Report  to  each  participant  in  each  pool 
that  it  operates,  and  must  file  three 
copies  of  the  Report  with  the 
Commission,  within  90  calendar  days 
after  the  end  of  the  pool’s  fiscal  year; 
Provided,  however.  That  if  during  any 
calendar  year  the  commodity  pool 
operator  did  not  operate  a  commodity 
pool,  the  pool  operator  must  so  notify 
the  Commission  within  30  calendar  days 
after  the  end  of  such  calendar  year.  The 
first  fiscal  year  for  which  an  Annual 
Report  is  due  shall  be  the  first  fiscal 
year  that  begins  on  or  after  January  1, 
1979.  The  Annual  Report  must  be  signed 
pursuant  to  paragraph  (h)  of  this  section 
and  must  contain  the  following: 

(1)  The  net  asset  value  of  the  pool  as 
of  the  end  of  each  of  the  pool’s  two 
preceding  fiscal  years. 

(2) (i)  The  net  asset  value  per 
outstanding  participation  unit  in  the 
pool  as  of  Ae  end  of  each  of  the  pool’s 
two  preceding  fiscal  years,  or 

(ii)  The  total  value  of  the  participant’s 
interest  or  share  in  the  pool  as  of  the 
end  of  each  of  the  pool’s  two  preceding 
fiscal  years. 

(3)  A  Statement  of  Financial  Condition 
as  of  the  close  of  the  pool’s  fiscal  year 
and  preceding  fiscal  year. 

(4)  Statements  of  Income  (Loss), 
Changes  in  Financial  Position,  and 
Changes  in  Ownership  Equity,  for  the 
period  between  (i)  the  later  of:  (A)  the 
date  of  the  most  recent  Statement  of 
Financial  Condition  delivered  to  the 
Commission  pursuant  to  this  paragraph 
(c),  (B)  January  1, 1979,  or  (C)  the  date  of 
the  formation  of  the  pool,  and  (ii)  the 
close  of  the  pool’s  fiscal  year,  together 
with  Statements  of  Income  (Loss), 


Changes  in  Financial  Position,  and 
Changes  in  Ownership  Equity  for  the 
corresponding  period  of  the  previous 
fiscal  year. 

(5)  Appropriate  footnote  disclosure 
and  such  further  material  information  as 
may  be  necessary  to  make  the  required 
statements  not  misleading. 

(d)  The  financial  statements  in  the 
Aimual  Report  must  be  presented  and 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied  and  must  be 
certified  by  an  independent  public 
accountant.  The  certification  must  be  in 
accordance  with  §  1.16,  except  that  the 
following  requirements  of  that  section 
shall  not  apply: 

(1)  The  audit  objectives  of  §  1.16(d)(1) 
concerning  the  periodic  computation  of 
minimum  capital  and  property  in 
segregation; 

(2)  All  other  references  in  §  1.16  to  the 
segregation  requirements;  and 

(3)  Sections  1.16(c)(5),  (d)(2),  (e)(2), 
and  (f). 

(e)  The  Statement  of  Income  (Loss) 
required  by  this  section  must  itemize 
brokerage  commissions,  management 
fees,  advisory  fees,  incentive  fees, 
interest  income  and  expense,  total 
realized  net  gain  or  loss  from  commodity 
interest  trading,  and  change  in 
unrealized  net  gain  or  loss  on 
commodity  interest  positions  during  the 
pool’s  fiscal  year.  Gains  and  losses  on 
commodity  interests  need  not  be 
itemized  by  commodity  or  by  specific 
delivery  or  expiration  date. 

(f) (1)  In  the  event  the  commodity  pool 
operator  finds  that  it  cannot  distribute 
the  Annual  Report  for  a  pool  that  it 
operates  within  the  time  specified  in 
paragraph  (c)  of  this  section  without 
substantial  undue  hardship,  it  may  file 
with  the  Commission  an  application  for 
extension  of  time  to  a  specified  date  not 
more  than  90  calendar  days  after  the 
date  as  of  which  the  Annual  Report  was 
to  have  been  distributed.  The 
application  must  be  made  by  the  pool 
operator  and  must: 

(i)  State  the  name  of  the  pool  for 
which  the  application  is  being  made; 

(ii)  State  Uie  reasons  for  the  requested 
extension; 

(iii)  Indicate  that  the  inability  to  make 
a  timely  filing  is  due  to  circumstances 
beyond  the  control  of  the  pool  operator, 
if  such  is  the  case,  and  describe  briefly 
the  nature  of  such  circumstances; 

(iv)  Contain  an  undertaking  to  file  the 
Aimual  Report  on  or  before  the  date 
specified  in  the  application;  and 

(v)  Be  filed  with  the  Commission  prior 
to  the  date  on  which  the  Annual  Report 
is  due. 
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(2)  The  application  must  be 
accompanied  by  a  letter  from  the 
independent  public  accountant 
answering  the  following  questions: 

(i)  What  specifically  are  the  reasons 
for  the  extension  request? 

(ii)  Do  you  have  any  indication  from 
the  part  of  your  audit  completed  to  date 
that  would  lead  you  to  believe  that  the 
commodity  pool  operator  was  or  is  not 
meeting  the  segregation  or 
recordkeeping  requirements  of  this  Part 
4? 

(3)  Within  ten  calendar  days  after 
receipt  of  an  application  for  an 
extension  of  time,  the  Commission  shall: 

(1)  Notify  the  commodity  pool  operator 
of  the  grant  or  denial  of  the  requested 
extension,  or 

(ii)  Indicate  to  the  pool  operator  that 
additional  time  is  required  to  analyze 
the  request,  in  which  case  the  amount  of 
time  needed  will  be  specibed. 

(g) (1)  A  commodity  pool  operator  may 
initially  elect  any  bscal  year  for  a  pool, 
but  the  first  Bscal  year  may  not  end 
more  than  one  year  after  the  pool’s 
formation.  For  purposes  of  this  section,  a 
pool  shall  be  deemed  to  be  formed  as  of 
the  date  the  pool  operator  Hrst  receives 
funds,  securities  or  other  property  for 
the  purchase  of  an  interest  in  the  pool. 

(2)  If  a  commodity  pool  operator 
elects  a  fiscal  year  other  than  the 
calendar  year,  it  must  give  written 
notice  of  the  election  to  all  participants 
and  must  Hie  the  notice  with  the 
Commission  within  90  calendar  days 
after  the  date  of  the  pool's  formation.  If 
this  notice  is  not  given,  the  pool  operator 
will  be  deemed  to  have  elected  the 
calendar  year  as  the  pool's  fiscal  year. 

(3)  The  commodity  pool  operator  must 
continue  to  use  the  elected  Hscal  year 
for  the  pool  unless  it  provides  written 
notice  of  any  proposed  change  to  all 
participants  and  files  such  notice  with 
the  Commission  at  least  90  days  before 
the  change  and  the  Commission  does 
not  disapprove  the  change  within  30 
days  after  the  filing  of  the  notice. 

(h) (1)  Each  Account  Statement  and 
Annual  Report  must  contain  a  signed 
oath  or  affirmation  that,  to  the  best  of 
the  knowledge  and  belief  of  the 
individual  making  the  oath  or 
affirmation,  the  information  contained  in 
the  document  is  accurate  and  complete; 
Provided,  however.  That  it  shall  be 
unlawful  for  the  individual  to  make  such 
oath  or  affirmation  if  the  individual 
knows  or  should  know  that  any  of  the 
information  in  the  document  is  not 
accurate  and  complete. 

(2)  There  must  be  typed  beneath  the 
signed  oath  or  affirmation: 

(i)  The  name  of  the  individual  signing 
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(ii)  The  capacity  in  which  he  is 
signing: 

(iii)  The  name  of  the  commodity  pool 
operator  for  whom  he  is  signing;  and 

(iv)  The  name  of  the  commodity  pool 
for  which  the  document  is  being 
distributed. 

(3)  If  the  commodity  pool  operator  is  a 
sole  proprietorship,  the  oath  or 
affirmation  must  be  made  by  the  sole 
proprietor;  if  a  partnership,  by  a  general 
partner;  and  if  a  corporation,  by  the 
chief  executive  ofHcer  or  chief  financial 
officer. 

§  4.23  Record-keeping. 

Each  commodity  pool  operator 
registered  or.  required  to  be  registered 
under  the  Act  must  make  and  keep  the 
following  books  and  records  in  an 
accurate,  current  and  orderly  manner  at 
its  main  business  office  and  in 
accordance  with  §  1.31.  All  books  and 
records  required  by  this  section  except 
those  required  by  paragraphs  (a)(3), 
(a)(4),  (b)(1),  (b)(2)  and  (b)(3)  must  be 
made  available  to  participants  for 
inspection  and  copying  during  normal 
business  hours  at  the  main  business 
office  of  the  pool  operator.  Upon 
request,  copies  must  be  sent  by  mail  to 
any  participant  within  five  business 
days  if  reasonable  reproduction  and 
distribution  costs  are  paid  by  the  pool 
participant.  If  the  commodity  pool 
operator’s  main  business  office  is 
outside  of  the  United  States,  its 
territories  or  possessions,  then  upon  the 
request  of  a  Commission  representative, 
the  pool  operator  must  provide  such 
books  and  records  as  requested  at  the 
place  in  the  United  States,  its  territories 
or  possessions  designated  by  the 
representative  within  72  hours  after  the 
pool  operator  receives  the  request. 

(a)  Concerning  the  commodity  pool: 

(1)  An  itemized  daily  record  of  each 
commodity  interest  transaction  of  the 
pool,  showing  the  date,  price,  quantity, 
commodity  interest,  delivery  or 
expiration  month,  the  futures 
commission  merchant  carrying  the 
account,  whether  the  interest  was 
purchased  or  so  ld,  and,  if  the 
transaction  liquidated  an  open  position, 
the  gain  or  loss  realized. 

(2)  A  journal  of  original  entry  or  other 
equivalent  record  showing  all  receipts 
and  disbursements  of  money,  securities 
and  other  property. 

(3)  The  acknowledgement  specified  in 
§  4.21(d)  for  each  participant  in  the  pool. 

(4)  A  subsidiary  ledger  or  other 
equivalent  record  for  each  participant  in 
the  pool  showing  the  participant’s  name 
and  address  and  all  funds,  securities 
and  other  property  that  the  pool 
received  from  or  distributed  to  the 
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(5)  Adjusting  entries  and  any  other 
records  of  original  entry  or  their 
equivalent  forming  the  basis  of  entries 
in  any  ledger. 

(6)  A  general  ledger  or  other 
equivalent  record  containing  details  of 
all  asset,  liability,  capital,  income  and 
expense  accounts. 

(7)  Copies  of  each  confirmation  of  a 
commodity  futures  transaction  of  the 
pool,  each  purchase  and  sale  statement 
and  each  monthly  statement  for  the  pool 
received  from  a  futures  commission 
merchant. 

(8)  Cancelled  checks,  bank 
.statements,  journals,  ledgers,  invoices, 
computer  generated  records,  and  all 
other  records,  data  and  memoranda 
prepared  or  received  in  connection  with 
the  operation  of  the  pool. 

(9)  The  original  or  a  copy  of  each 
report,  letter,  circular,  memorandum, 
publication,  writing,  advertisement  or 
other  literature  or  advice  (including  the 
texts  of  standardized  oral  presentations 
and  of  radio,  television,  seminar  or 
similar  mass  media  presentations) 
distributed  or  caused  to  be  distributed 
by  the  commodity  pool  operator  to  any 
existing  or  prospective  pool  participant 
or  received  by  the  pool  operator  from 
any  commodity  trading  advisor  of  the 
pool,  showing  the  first  date  of 
distribution  or  receipt  if  not  otherwise 
shown  on  the  document. 

(10)  A  Statement  of  Financial 
Condition  as  of  the  close  of  (i)  each 
regular  monthly  period  if  the  pool  had 
net  assets  of  $500,000  or  more  at  the 
beginning  of  the  pool’s  fiscal  year,  or  (ii) 
each  regular  quarterly  period  for  all 
other  pools.  The  Statement  must  be 
completed  within  30  days  after  the  end 
of  that  period. 

(11)  A  Statement  of  Income  (Loss)  for 
the  period  between  (i)  the  later  of:  (A) 
the  date  of  the  most  recent  Statement  of 
Financial  Condition  furnished  to  the 
Commission  pursuant  to  §  4.22(c),  (B) 
April  1, 1979  or  (C)  the  formation  of  the 
pool,  and  (ii)  the  date  of  the  Statement 
of  Financial  Condition  required  by 
paragraph  (a)(10)  of  this  section.  The 
Statement  must  be  completed  within  30 
days  after  the  end  of  that  period. 

(b)  Concerning  the  commodity  pool 
operator:  ^ 

(1)  An  itemized  daily  record  of  each 
commodity  interest  transaction  of  the 
commodity  pool  operator  and  each 
principal  thereof,  showing  the  date, 
price,  quantity,  commodity  interest, 
delivery  or  expiration  month,  person  for 
whom  the  transaction  was  effected,  the 
futures  commission  merchant  carrying 
the  account,  and  whether  the  interest 
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(2)  Each  connrmation  of  a  commodity 
futures  transaction,  each  purchase  and 
sale  statement  and  each  monthly 
statement  furnished  by  a  futures 
commission  merchant  to  (i)  the 
commodity  pool  operator  relating  to  a 
personal  account  of  the  pool  operator, 
and  (ii)  each  principal  of  the  pool 
operator  relating  to  a  personal  account 
of  such  principal. 

(3)  Books  and  records  of  all  other 
transactions  in  all  other  activities  in 
which  the  pool  operator  engages.  Those 
books  and  records  must  include 
cancelled  checks,  bank  statements, 
journals,  ledgers,  invoices,  computer 
generated  records  and  all  other  records, 
data  and  memoranda  which  have  been 
prepared  in  the  course  of  engaging  in 
those  activities. 

Subpart  C— Commodity  Trading 
Advisors 

§  4.30  Prohibited  activities. 

No  commodity  trading  advisor  may 
solicit,  accept  or  receive  from  an 
existing  or  prospective  client  funds, 
securities  or  other  property  in  the 
trading  advisor’s  name  (or  extend  credit 
in  lieu  thereof)  to  margin,  guarantee  or 
secure  any  conunodity  interest  of  the 
client;  Provided,  however.  That  this 
section  shall  not  apply  to  a  futures 
commission  merchant  that  is  registered 
as  such  under  the  Act  or  to  a  leverage 
transaction  merchant  that  is  registered 
as  a  commodity  trading  advisor  under 
the  Act. 

§  4.31  Disclosure  to  prospective  clients. 

(a)  No  commodity  trading  advisor 
registered  or  required  to  be  registered 
under  the  Act  may  solicit  or  enter  into 
an  agreement  widi  a  prospective  client 
to  direct  the  client’s  commodity  interest 
account  or  to  guide  the  client’s 
commodity  interest  trading  by  means  of 
a  systematic  program  that  recommends 
speciBc  transactions,  unless  the 
commodity  trading  advisor,  at  or  before 
the  time  it  engages  in  the  solicitation  or 
enters  into  the  agreement  (whichever  is 
earlier),  delivers  or  causes  to  be 
delivered  to  the  prospective  client  a 
Disclosure  Document  for  the  trading 
program  pursuant  to  which  the  trading 
advisor  seeks  to  direct  the  client’s 
account  or  to  guide  the  client’s  trading, 
in  such  form  as  the  Commission  may 
prescribe,  containing  the  following 
information: 

(l)(i)  The  name,  address  of  the  main 
business  office,  main  business  telephone 
number  and  form  of  organization  of  the 
commodity  trading  advisor.  If  the 
address  of  the  main  business  office  is  a 
post  office  box  number,  the  trading 
advisor  must  state  where  its  books  and 
records  will  be  kept; 

(ii)  The  name  of  each  principal  of  the 
trading  advisor; 


(iii)  A  description  of  the  trading 
program;  and 

(iv) (A)  The  name  of  the  futures 
commission  merchant  with  which  the 
client  will  be  required  to  maintain  its 
account,  or 

(B)  If  the  client  is  free  to  choose  the 
futures  commission  merchant  with 
which  it  will  maintain  its  account,  the 
trading  advisor  must  make  a  statement 
to  that  effect. 

(2)  The  business  background,  for  the 
Hve  years  preceding  the  date  of  the 
Document,  of: 

(i)  The  commodity  trading  advisor, 
and 

(ii)  Each  principal  of  the  trading 
advisor. 

The  trading  advisor  must  include  in  the 
description  of  the  business  background 
of  each  such  person  the  name  and  main 
business  of  that  person’s  employers, 
business  associations  or  business 
ventures  and  the  nature  of  the  person’s 
duties  performed  for  the  employers  or  in 
connection  with  the  associations  or 
ventures. 

(3)  The  actual  performance  record  of 
the  commodity  trading  advisor  and  of 
each  of  its  principals  as  specified  below; 
Provided,  however.  That  nothing  in  this 
paragraph  (a)(3)  shall  be  construed  to 
prohibit  a  commodity  trading  advisor 
from  disclosing  additional  ii^ormation 
on  such  performance  record  so  long  as 
the  trading  advisor  complies  with  each 
of  the  specified  requirements  of  this 
paragraph  (a)(3). 

(i)  The  commodity  trading  advisor 
must  disclose  the  actual  performance  for 
the  three  years  preceding  the  date  of  the 
Document  of  all  accounts  directed  by 
the  commodity  trading  advisor  and  by 
each  of  its  principals;  Provided, 
however,  lliat  if  the  trading  advisor  and 
its  principals  previously  have  not 
directed  an  account,  the  trading  advisor 
must  disclose  this  fact  with  a  prominent 
statement  as  follows:  “THE 
COMMODITY  FUTURES  TRADING 
COMMISSION  REQUIRES  A 
COMMMODITY  TRADING  ADVISOR 
TO  DISCLOSETO  PROSPECTIVE 
CUENTS  THE  ACTUAL 
PERFORMANCE  RECORD  OF  ALL 
ACCOUNTS  FOR  WHICH  THE 
TRADING  ADVISOR  AND  ITS 
PRINCIPALS  HAVE  HAD  THE 
AUTHORITY  TO  CAUSE 
TRANSACTIONS  TO  BE  EFFECTED 
WITHOUT  CLIENTS’  SPECinC 
AUTHORIZA’nON.  YOU  SHOULD 
NOTE  THAT  THIS  TRADING 
ADVISOR  AND  ITS  PRINQPALS 
PREVIOUSLY  HAVE  NOT  HAD  SUCH 
AUTHORITY.”  If  the 
commodity  trading  advisor  is  a  sole 
proprietorship,  reference  to  its 


principals  may  be  deleted  fit)m  the 
prescribed  statement. 

(ii)  The  presentation  of  actual 
performance  must  be  displayed  in  a 
table  showing  at  least  quarterly  the 
information  required  under 

§  4.21(a)(4)(ii)(A)  through  (F),  current  as 
of  a  date  not  more  than  three  months 
preceding  the  date  of  the  Document. 

(iii)  In  presenting  actual  performance 
the  commodity  trading  advisor  may 
present  the  performance  of  the  accounts 
directed  by  each  such  person  for  whom 
such  performance  is  disclosed  pursuant 
to  paragraph  (a)(3Ki)  of  this  section  on 
an  individual  basis  or  on  a  composite 
basis. 

(A)  The  commodity  trading  advisor 
must  describe  the  material  differences 
among  those  accounts,  and 

(B)  If  that  performance  is  presented  on 
a  composite  basis,  the  trading  advisor 
must  describe  how  each  composite  was 
developed  and  must  disclose  material 
information  from  which  the  composite 
was  drawn. 

(4)  A  complete  description  of  each  fee 
which  the  commodity  trading  advisor 
will  charge  the  client. 

(i)  Wherever  possible,  the  trading 
advisor  must  specify  the  dollar  amount 
of  each  such  fee. 

(ii)  Where  any  fee  is  determined  by 
reference  to  a  base  amount  term 
including,  but  not  limited  to,  “net 
assets,”  “gross  profits,”  “net  profits”  or 
“net  gains,”  the  trading  advisor  must 
specifically  define  each  such  term. 

(iii)  Where  any  fee  is  based  on  an 
increase  in  the  value  of  the  client’s 
commodity  interest  account,  the  trading 
advisor  must  specify  how  that  increase 
is  calculated,  the  period  of  time  during 
which  the  increase  is  calculated,  the  fee 
to  be  charged  at  the  end  of  that  period 
and  the  value  of  the  account  at  which 
payment  of  the  fee  commences. 

(5) (i)  Any  actual  or  potential  conflict 
of  interest  regarding  any  aspect  of  the 
trading  program  on  the  part  ofi 

(A)  The  commodity  trading  advisor; 

(B)  Any  principal  of  the  trading 
advisor; 

(C)  Any  futures  commission  merchant 
with  which  the  client  will  be  required  to 
maintain  its  commodity  interest  account; 
or 

(D)  Any  principal  of  the  futures 
commission  mer^ant. 

Included  in  the  description  of  such 
conflict  shall  be  any  arrangement 
whereby  the  trading  advisor  or  any 
principal  thereof  may  benefit,  directly  or 
indirectly,  from  the  maintenance  of  the 
client’s  commodity  interest  account  with 
a  futures  conunission  merchant. 

(ii)  If  there  is  any  such  actue!  or 
potential  conflict  of  interest,  th^  trading 
advisor  must  fully  describe  the  nature  of 
the  conflict. 
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(iii)  If  any  of  the  foregoing  persons 
does  not  have  any  such  actual  or 
potential  conflict  of  interest,  the  trading 
advisor  must  make  a  statement  to  that 
effect  with  respect  to  each  such  person. 

(6) (i)  A  statement  whether  trading  in 
commodity  interests  will  be  done  or  is 
intended  to  be  done  for  its  own  account 
by: 

(A)  The  commodity  trading  advisor;  or 

(B)  Any  principal  of  the  trading 
advisor. 

(ii)  If  any  of  the  foregoing  persons  will 
trade  or  intends  to  trade  for  its  own 
account,  for  each  such  person  the 
commodity  trading  advisor  must  further 
disclose  whether  clients  will  be 
permitted  to  inspect  the  records  of  that 
person’s  trades. 

(iii)  If  any  of  the  foregoing  persons 
will  not  trade  or  does  not  intend  to  trade 
in  commodity  interests  for  its  own 
account,  the  trading  advisor  must  make 
a  statement  to  that  effect  with  respect  to 
each  such  person. 

(7) (i)  Any  material  administrative, 
cii^  or  criminal  action  within  the  ffve 
years  preceding  the  date  of  the 
Document  against: 

(A)  The  commodity  trading  advisor, 

(B)  Any  principal  of  the  trading 
advisor; 

(C)  The  futures  commission  merchant 
with  which  the  client  will  be  required  to 
maintain  its  commodity  interest  account; 
or 

(D)  Any  principal  of  the  futures 
commission  merchant. 

(ii)  If  there  has  been  no  such  action 
against  any  of  the  foregoing  persons,  the 
trading  advisor  must  make  a  statement 
to  that  effect  with  respect  to  each  such 
person. 

(8) (i)  The  following  Risk  Disclosure 
Statement  to  be  prominently  disclosed 
as,  and  the  only  language  on,  the  ffrst 
page  of  the  Disclosure  Document: 

Risk  Disclosure  Statement 

The  risk  of  loss  in  trading  commodity 
contracts  can  be  substantial.  You  should 
therefore  carefully  consider  whether  such 
trading  is  suitable  for  you  in  light  of  your 
financial  condition.  In  considering  whether  to 
trade  or  to  authorize  someone  else  to  trade 
for  you.  you  should  be  aware  of  the  following: 

(1)  You  may  sustain  a  total  loss  of  the 
initial  margin  funds  and  any  additional  funds 
that  you  deposit  with  your  broker  to  establish 
or  maintain  a  position  in  the  Commodity 
Futures  Market.  If  the  market  moves  against 
your  position,  you  may  be  called  upon  by 
your  broker  to  deposit  a  substantial  amount 
of  additional  margin  funds,  on  short  notice,  in 
order  to  maintain  your  position.  If  you  do  not 
provide  the  required  funds  within  the 
prescribed  time,  your  position  may  be 
liquidated  at  a  loss,  and  you  will  be  liable  for 
any  resulting  deficit  in  your  account. 

(2)  Under  certain  market  conditions,  you 
may  find  it  difficult  or  impossible  to  liquidate 


a  position.  This  can  occur,  for  example,  when 
the  market  makes  a  “limit  move." 

(3)  The  placement  of  contingent  orders  by 
you  or  your  trading  advisor,  such  as  a  “stop- 
loss”  or  “stop-limit"  order,  will  not 
necessarily  limit  your  losses  to  the  intended 
amounts,  since  market  conditions  may  make 
it  impossible  to  execute  such  orders. 

(4)  A  “spread"  position  may  not  be  less 
risky  than  a  simple  “long”  or  “short"  position. 

(5)  The  high  degree  of  leverage  that  is  often 
obtainable  in  futures  trading  because  of  the 
small  margin  requirements  can  work  against 
you  as  well  as  for  you.  The  use  of  leverage 
can  lead  to  large  losses  as  well  as  gains. 

In  some  cases,  managed  commodity 
accounts  are  subject  to  substantial  charges 
for  management  and  advisory  fees.  It  may  be 
necessary  for  those  accounts  that  are  subject 
to  these  charges  to  make  substantial  tradiirg 
profits  to  avoid  depletion  or  exhaustion  of 
their  assets.  This  Disclosure  Document 
contains  a  complete  description  of  each  fee  to 
be  charged  to  your  account  by  the  commodity 
trading  advisor. 

This  brief  statement  caimot  disclose  all  the 
risks  and  other  significant  aspects  of  the 
Commodity  Futures  Market.  You  should 
therefore  carefully  study  this  disclosure 
document  and  futures  trading  before  you 
trade. 

(ii)  If  the  commodity  trading  advisor  is 
not  also  a  registered  futures  commission 
merchant,  the  trading  advisor  must 
make  the  additional  following  statement 
in  the  Risk  Disclosure  Statement,  to  be 
prominently  disclosed  as  the  last 
paragraph  thereof: 

This  commodity  trading  advisor  is 
prohibited  by  law  from  accepting  funds  in  the 
trading  advisor's  name  from  a  client  for 
trading  commodity  interests.  You  must  place 
all  funds  for  trading  in  this  trading  program 
directly  with  a  futures  commission  merchant. 

(9)  The  following  Cautionary 
Statement,  to  be  prominently  disclosed 
on  the  cover  page  of  the  Document:  “The 
Commodity  Futures  Trading 
Commission  has  not  passed  upon  the 
merits  of  participating  in  this  trading 
program  nor  has  the  Commission  passed 
on  the  adequacy  or  accuracy  of  this 
Disclosure  Document.” 

(b)(1)  If  the  commodity  trading 
advisor  knows  or  should  know  that  the 
Disclosure  Document  is  materially 
inaccurate  or  incomplete  in  any  respect, 
it  must  correct  that  defect  and  must 
distribute  the  correction  to: 

(i)  All  existing  clients  in  the  trading 
program  within  21  calendar  days  of  the 
date  upon  which  the  trading  advisor  first 
knows  or  has  reason  to  know  of  the 
defect,  and 

(ii)  Each  previously  solicited 
prospective  client  for  the  trading 
program  prior  to  entering  into  an 
agreement  to  direct  or  to  guide  such 
prospective  client's  commodity  interest 
account  pursuant  to  the  program. 


The  trading  advisor  may  furnish  the 
correction  by  way  of  an  amended 
Document,  a  sticker  on  the  Document,  or 
other  similar  means. 

(2)  The  trading  advisor  may  not  use 
the  Document  until  such  correction  is 

made. 

« 

(c)  The  commodity  trading  advisor 
must  date  each  Disclosure  Document 
and  amendment  thereto  as  of  the  date  it 
is  first  used. 

(d)  The  commodity  trading  advisor 
may  not  enter  into  an  agreement  with  a 
prospective  client  to  direct  the  client's 
commodity  interest  account  or  to  guide 
the  client's  commodity  interest  trading 
unless  the  trading  advisor  first  receives 
from  the  prospective  client  an 
acknowledgement  signed  and  dated  by 
the  prospective  client  stating  that  the 
client  received  a  Disclosure  Document 
for  the  trading  program  pursuant  to 
which  the  trading  advisor  will  direct  his 
account  or  will  guide  his  trading. 

(e) (1)  Subject  to  paragraph  (b)  of  this 
section,  all  information  contained  in  the 
Disclosure  Document  must  be  current  as 
of  the  date  of  the  Document;  Provided, 
however.  That  performance  information 
must  be  current  as  of  a  date  not  more 
than  three  months  preceding  the  date  of 
the  Document. 

(2)  The  commodity  trading  advisor 
may  not  use  a  Disclosure  Document 
dated  more  than  six  months  preceding 
the  date  of  its  use. 

(f) (l)(i)  The  commodity  trading 
advisor  must  ffle  with  the  Commission 
three  copies  of  the  Disclosure  Document 
for  each  trading  program  that  it  offers  or 
that  it  intends  to  offer  not  less  than  21 
calendar  days  prior  to  the  date  the 
trading  advisor  ffrst  intends  to  give  the 
Document  to  a  prospective  client  in  the 
trading  program.  The  trading  advisor 
must  specify  with  the  filing  the  date  it 
ffrst  intends  to  deliver  the  Document  to 
a  prospective  client. 

(2)  The  commodity  trading  advisor 
must  file  with  the  Commission  three 
copies  of  all  subsequent  amendments  to 
the  Disclosure  Document  for  each 
trading  program  that  it  offers  or  that  it 
intends  to  offer  not  less  than  21  calendar 
days  after  the  date  upon  which  the 
trading  advisor  first  knows  or  has 
reason  to  know  of  the  defect  requiring 
the  amendment. 

(g)  This  section  does  not  relieve  a 
commodity  trading  advisor  from  any 
obligation  under  the  Act  or  the 
regulations  thereunder,  including  the 
obligation  to  disclose  all  material 
information  to  existing  or  prospective 
clients  even  if  the  information  is  not 
specifically  required  by  this  section. 
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§  4.32  Record-keeping. 

Each  commodity  trading  advisor 
registered  or  required  to  be  registered 
under  the  Act  must  make  and  keep  the 
following  books  and  records  in  an 
accurate,  current  and  orderly  manner  at 
its  main  business  office  and  in 
accordance  with  §  1.31.  If  the 
commodity  trading  advisor’s  main 
business  office  is  located  outside  the 
United  States,  its  territories  or 
possessions,  then  upon  the  request  of  a 
Commission  representative  the  trading 
advisor  must  provide  such  books  and 
records  as  requested  at  the  place 
designated  by  the  representative  in  the 
United  States,  its  territories  or 
possessions  within  72  hours  after  receipt 
of  the  request. 

(a)  Concerning  the  clients  and 
subscribers  of  the  commodity  trading 
advisor: 

(1)  The  name  and  address  of  each 
client  and  each  subscriber. 

(2)  The  acknowledgement  speciHed  in 
§  4.31(d). 

(3)  All  powers  of  attorney  and  other 
documents,  or  copies  thereof, 
authorizing  the  commodity  trading 
advisor  to  direct  the  commodity  interest 
account  of  a  client  or  subscriber. 

(4)  All  other  written  agreements,  or 
copies  thereof,  entered  into  by  the 
commodity  trading  advisor  with  any 
client  or  subscriber. 

(5)  A  list  or  other  record  of  all 
commodity  interest  accounts  of  clients 
directed  by  the  commodity  trading 
advisor  and  of  all  transactions  effected 
therefor. 

(6)  Copies  of  each  confirmation  of  a 
commodity  futures  transaction,  each 
purchase  and  sale  statement  and  each 
monthly  statement  received  from  a 
futures  commission  merchant. 

(7)  The  original  or  a  copy  of  each 
report,  letter,  circular,  memorandum, 
publication,  writing,  advertisement  or 
other  literature  or  advice  (including  the 
texts  of  standardized  oral  presentations 
and  of  radio,  television,  seminar  or 
similar  mass  media  presentations) 
distributed  or  caused  to  be  distributed 
by  the  commodity  trading  advisor  to  any 
existing  or  prospective  client  or 
subscriber,  showing  the  Hrst  date  of 
distribution  if  not  otherwise  shown  on 
the  document. 

(b)  Concerning  the  commodity  trading 
advisor: 

(1)  An  itemized  daily  record  of  each 
commodity  interest  transaction  of  the 
commodity  trading  advisor  and  each 
principal  thereof,  showing  the  date, 
price,  quantity,  commodity  interest, 
delivery  or  expiration  month,  person  for 
whom  the  transaction  was  effected,  the 


futures  commission  merchant  carrying 
the  account,  and  whether  the  commodity 
interest  was  purchased  or  sold. 

(2)  Each  confirmation  of  a  commodity 
futures  transaction,  each  purchase  and 
sale  statement  and  each  monthly 
statement  furnished  by  a  futures 
commission  merchant  to  (i)  the 
commodity  trading  advisor  relating  to  a 
personal  account  of  the  trading  advisor, 
and  (ii)  each  principal  of  the  trading 
advisor  relating  to  a  personal  account  of 
such  principal. 

(3)  Books  and  records  of  all  other 
transactions  in  all  other  business 
dealings  in  trading  commodity  interests 
and  of  all  cash  market  transactions  in 
which  the  commodity  trading  advisor 
and  each  principal  thereof  engages. 
Those  books  and  records  must  include, 
as  applicable,  books  and  records  of  the 
type  specified  in  paragraphs  (a)(1) 
through  (a)(7)  of  this  section  and  in 
paragraphs  (a)(1)  through  (a)(8)  of  §  4.23. 

Subpart  D — Advertising 

§  4.40  (Reserved] 

§  4.41  Advertising  by  commodity  pool 
operators,  commodity  trading  advisors, 
and  the  principals  thereof. 

(a)  No  commodity  pool  operator, 
commodity  trading  advisor,  or  any 
principal  thereof,  may  advertise  in  a 
manner  which: 

(1)  Employs  any  device,  scheme  or 
artiHce  to  defraud  any  participant  or 
client  or  prospective  participant  or 
client;  or 

(2)  Involves  any  transaction,  practice 
or  course  of  business  which  operates  as 
a  fraud  or  deceit  upon  any  participant  or 
client  or  any  prospective  participant  or 
client. 

(b) (1)  No  person  may  present  the 
performance  of  any  simulated  or 
hypothetical  commodity  interest 
account,  transaction  in  a  commodity 
interest  or  series  of  transactions  in  a 
commodity  interest  of  a  commodity  pool 
operator,  commodity  trading  advisor,  or 
any  principal  thereof,  unless  such 
performance  is  accompanied  by  the 
following  statement:  “Hypothetical  or 
simulated  performance  results  have 
certain  inherent  limitations.  Unlike  an 
actual  performance  record,  simulated 
results  do  not  represent  actual  trading. 
Also,  since  the  trades  have  not  actually 
been  executed,  the  results  may  have 
under-or-over  compensated  for  the 
impact,  if  any.  of  certain  market  factors, 
such  as  lack  of  liquidity.  Simulated 
trading  programs  in  general  are  also 
subject  to  the  fact  that  they  are  designed 
with  the  beneHt  of  hindsight.  No 
representation  is  being  made  that  any 


account  will  or  is  likely  to  achieve 
profits  or  losses  similar  to  those  shown.” 

(2)  If  the  presentation  of  such 
simulated  or  hypothetical  performance 
is  other  than  oral,  the  prescribed 
statement  must  be  prominently 
disclosed. 

(c)  The  provisions  of  this  section  shall 
apply; 

(1)  To  any  publication,  distribution  or 
broadcast  of  any  report,  letter,  circular, 
memorandum,  publication,  writing, 
advertisement  or  other  literature  or 
advice,  including  the  texts  of 
standardized  oral  presentations  and  of 
radio,  television,  seminar  or  similar 
mass  media  presentations,  and 

(2)  Regardless  of  whether  the 
commodity  pool  operator  or  commodity 
trading  advisor  is  exempt  from 
registration  under  the  Act. 

PART  140— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

2.  Part  140  is  amended  to  add  §  140.93 
to  read  as  follows: 

§  140.93  Delegation  of  Authority  to  the 
Director  of  the  Division  of  Trading  and 
Markets. 

(a)  The  Commission  hereby  delegates, 
until  such  time  as  the  Commission 
orders  otherwise,  the  following 
functions  to  the  Director  of  the  Division 
of  Trading  and  Markets  and  to  such 
members  of  the  Commission's  staflf 
acting  under  his  direction  as  he  may 
designate  h-om  time  to  time: 

(1)  All  functions  reserved  to  the 
Commission  in  §  4.12  of  this  chapter, 

(2)  All  functions  reserved  to  the 
Commission  in  §  4.22(f)(3)  of  this 
chapter,  and 

(3)  All  functions  reserved  to  the 
Commission  in  §  4.22(g)(3)  of  this 
chapter. 

(b)  The  Director  of  the  Division  of 
Trading  and  Markets  may  submit  any 
matter  which  has  been  delegated  to  him 
under  paragraph  (a)  of  this  section  to  the 
Commission  for  its  consideration. 

(c)  Nothing  in  this  section  may 
prohibit  the  Commission,  at  its  election, 
from  exercising  the  authority  delegated 
to  the  Director  of  the  Division  of  Trading 
and  Markets  under  paragraph  (a)  of  this 
section. 

Issued  in  Washington,  D.C.  on  May  1, 1981 
by  the  Commission. 

Jane  K.  Stuckey, 

Secretary,  Commodity  Futures  Trading 
Commission. 
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